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Essay on acting as a 
High Court Judge

By LES MORiSON SC, JOHANNESBuRG BAR

The call came through from 
the chairman of the Bar. What 
dates are you available to act? 

I suggested a three week period in 
May. Done, he says. The letter came 
from the Bar Council confirming it. 
After twenty four years of looking 
at court rooms from the well of the 
court, the change of perspective was 
about to occur.  

A creeping shortness of breath seems 

to approach from nowhere as the due date 

approached. I ate with difficulty and slept 

badly.  

I phoned the Deputy Judge President’s 

registrar. With efficiency I was allocated a 

parking bay, a set of chambers and a reg-

istrar. I was told by a colleague that the 

government makes cars available to acting 

judges. I set this in motion on day one but 

never got the government car three weeks 

later. Regrettably, this involves collecting 

the government vehicle from the govern-

ment garage in Bedfordview during office 

hours. A judge’s office hours do not allow 

for the luxury of an across-town jaunt with 

a companion to drive your own car back, so 

I never got the government car in my three 

week stint in May 2010. Did someone men-

tion Catch 22? 

On my first morning I was uncertain 

how to find my way to my chambers with-

out crossing the usual paths of advocates. 

These well trodden routes, like game paths 

in the bush, I instinctively understood were 

out of bounds to me now. I knew that I had 

to emerge from another secret passage 

onto the stage of judicial mastery as if by 

magic. It would be quite wrong to come 

trudging in the back of the court, heave a 

leg over the Bench and sweatily clamber 

onto the big red chair. (More of big red 

chairs later). It seemed somehow wrong to 

go through the front door with the hordes. I 

couldn’t picture myself standing next to the 

nervous-twitching businessman who was 

applying to have his subpoena to an insol-

vency enquiry set aside as we responded to 
the ‘cell phone, keys, wallet’ instruction of 
the security staff at the court entrance.  

There was I knew, somewhere a se-
cret entrance for judges, I just don’t know 
where. I went in through the side door near 
the temporary parking bays where con-
struction workers and non-workers are all 
over the pavement. But this did not take me 
to the secret passage. I found myself on one 
of counsel’s game paths. What now? It was 
early enough in the day for me not to be de-
tected so I had a little time to work things 
out. I pressed all apparent secret panels but 
no secret passage opened up. I found my 
way to one of the courts that I am familiar 
with and was pleased to find it empty. It 
was conveniently fitted with one of those 
little bar-doors onto the Bench, so no big 
pole vaulting effort was required, though I 
fancied that I could probably bound off the 
machine with the flashing red lights rather 
well.  

I dashed through the side door, stepped 
through the little bar-door up onto the 
Bench and found my way into the bowels 
of the building. Secrets revealed. The mass 
of untidiness you see out in the front of the 
court administration is not apparent in the 
secret passages of the judges. It is much, 
much worse. If you thought piles of files 
in the Registrar’s office are shocking, don’t 
look into the back end of this baby. I took 
my own secret passage for three days be-
fore I found all the other judges’ secret pas-
sage, if you know what I mean.  

Apparently the court manager tries to 
make it a practice to meet all acting judg-
es and orient them in the building before 
they start their ‘stint’. Unfortunately the 
court manager did not get to me before I 
started getting lost. Seminars she was at-
tending I believe. And then she had leave 
to take. Pity that this wasn’t delegated to 
someone else. I’d like to nominate for the 
position of ‘Tour Guide for Acting Judges’. 
He, or she, would be a well paid employee 
of the State who would meet you at the 
entrance to the secret passage on the first 

morning. ‘Good morning sir, let me show 

you to your chambers’. This would resolve 

another little problem, where to answer 

the call of nature in court when vested with 

the hallowed rank of AJ. As counsel I know 

where to find the necessary facilities, even 

those with loo paper. But could I venture 

out to those hallowed halls from within 

the Judicial Sanctum? Rhymes with? Surely 

not. That businessman was surely out there 

somewhere, sneaking an illicit cigarette in 

my favourite men’s loo on the sixth floor 

when in comes ‘The Judge’. I couldn’t keep 

popping out to Nilde’s coffee shop either, 

she insists that I buy something when 

I’m there and I’m trying not to spend too 

much of the old AJ’s stipend. What about 

those doors on the stairs. I know there are 

loos in there. But they are all locked. But 

wait, what is that door in the corner of my 

temporary judicial chambers? Open care-

fully, you never know where the missing 

files might be. And lo ahd behold (to coin 

a phrase). The real reason why people take 

permanent appointments. The en suite! 

Magnificent. Mirror, loo, basin even.  

I met with the court manager while I was 

there. I had asked to meet her a number of 

times. Eventually we got together. She is 

a lovely person, Daisy Ngomezulu is her 

name. I asked her if I could have her inter-

viewed for the www.commonroom.co.za so 

that she might explain to us practitioners 

what is going on at the High Court, what all 

the digging is about, where the missing files 

go. I had a suspicion that the digging and 

the missing files had something to do with 

each other, but I am not jumping to any 

conclusions here. Anyway, Daisy said that 

I had to follow the Justice Department’s 

protocol of asking for permission from the 

communications section to conduct the 

interview with her. I got one of those lovely 

‘your request is receiving attention’ letters 

that comes (I strongly suspect) from the 

same place that the missing files go to. So 

I have not heard anything for two months, 

but I live in hope. 

Having found the secret passage I 
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learned that it goes through the parking 
garage where the permanent judges park. 
I was also rather surprised to discover, af-
ter spending some time hearing prisoners’ 
applications, that the same parking garage 
is the one through which the prisoners 
are taken when they are finished in court. 
I was shaken by my first taste of dealing 
with the prisoner’s applications, the hard 
men in chains and orange overalls stand-
ing vulnerable and unexpectedly 
articulate before one. Still shaken, 
I resolved to follow that well-es-
tablished judicial practice of going 
home early. To my surprise when 
I was leaving court I bumped 
into the prisoners I’d just been 
hearing. They were being clinked 
through the garage by the warder. 
The words of the one prisoner’s 
courtroom address still ring in my 
ears, ‘Rehabilitation has a curve, 
my Lord. You try hard for so long, 
and then you start to lose hope’. It 
is not a light task that judges per-
form. 

I learned that one’s registrar is 
one’s eyes and hands. I attended a 
seminar on judicial protocol in the 
judge’s tearoom and learned that 
one should not carry large brief 
cases and piles of files around 
in the passages as a judge. One 
should at all times look like and 
behave like a judge. One’s regis-
trar should carry the judge’s stuff 
around. This enables counsel to 
tell the judges apart from the reg-
istrars and prevents counsel from 
greeting one’s registrar with more 
bowing and scraping than one-
self. Nothing is more irritating to a 
judge than to find counsel fawning all over 
a puzzled looking registrar when that sort 
of thing should be directed at judges alone. 
I took to handing a large pile of stuff to my 
registrar to carry whenever we ventured out 
of chambers, just in case there was some 
fawning in the offing out there. 

I was impressed by the Deputy Judge 
President’s commitment to maintaining 
and developing the camaraderie and tra-
ditions of the Bench. Senior judges con-
tributed to the seminar with feeling, and 
there was a fine sense of an institutional 
knowledge being passed along. A vigorous 
discussion took place about whether jun-
ior judges should open the door for senior 
judges to leave the courtroom when sitting 
as an appeal court. Strong views were put 
forward for this innovation as a sign of re-
spect from the junior to the senior judge. 

It was an innovation suggested by quite a 
senior judge if I recall, but I may be mis-
taken. Equally strong views were put for-
ward for the traditional view which is that 
the judge closest to the door goes out first. 
Suspiciously unlegal in its simplicity we 
were all surprised that this practice had 
gone unquestioned for so long. Well, asked 
one scholar, what do they do in the Supreme 
Court of Appeal? They have a curtain cried 

another. Fortunately the tea-break ended 
before we got around to discussing wheth-
er we should be replacing the doors in our 
courts with curtains. Although I do think a 
little floral pattern might soften the rather 
masculine décor, perhaps? 

I entered the judge’s tearoom on my 
first morning. Large red chairs. And I mean 
LARGE. And I mean RED. Each seated 
judge looked like a freshly bound law re-
port. I called everyone ‘Judge’, as one does 
when one is an advocate. I was gently re-
minded that this was not necessary. I was 
told by many that without the acting judges 
this division would be in trouble. I thought 
that this division was in trouble with the 
acting judges too, but I was to learn that 

this was not the case. I had been sworn in 
earlier that morning in the chambers of 
the Deputy Judge President, with his effi-
cient registrar as the only witness. I signed 
the oath of office undertaking to apply the 
constitution and the law of South Africa 
without fear or favour. I had a pleasant con-
versation with the Deputy Judge President 
who was the first to explain the importance 
of the contribution that the acting judges 

make. My sense of breathlessness 
increased. 

In the tearoom I had expected 
to find a group of lonely and de-
pressed people sitting in racially 
segregated groups grumbling 
about declining standards of 
practice. This is the picture that 
had been conveyed to me, so I was 
braced for it. Instead I found a hu-
morous warm and well-integrated 
group of people who laughed and 
joked about sport, about cars and 
the goings-on in the courtroom, 
though not necessarily in that or-
der. Only when the conversation 
turned to matters being heard was 
there a sudden seriousness, and 
the willingness of other judges to 
be of assistance, to pass on the in-
stitutional wisdom, was evident. 
They all made one feel surpris-
ingly welcome. The Deputy Judge 
President made a short welcom-
ing speech for the three new act-
ing judges.  

In court I found myself feel-
ing great empathy for the counsel 
presenting their cases. I was also 
shaken out of my comfort zone 
of commercial practice. Dealing 
with prisoners, evictions of inner 

city buildings and grappling with the Road 
Accident Fund and the State Attorney’s of-
fice made me acutely aware of the impor-
tance of good legal practitioners in protect-
ing the rights of the vulnerable and ena-
bling the courts to apply the law.  

I was not long into my term of service 
when it was announced that a ceremony 
would be held to commemorate the pass-
ing of a recently deceased and much re-
spected judge. I had always respected this 
judge and planned to attend the com-
memorative ceremony which was to be 
held in court. Unexpectedly, at tea (where 
all important announcements are made, so 
one must not miss tea) an announcement 
was made that the permanent judges only 
would form part of the precession. I was 
now a little uncertain about how to attend. 
I asked an acting colleague and was advised 

‘...One’s registrar should carry the  
judge’s stuff ... ‘
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that we couldn’t really attend as counsel 

because we were serving as judges and we 

couldn’t really attend as judges because the 

judges role was confined to the permanent 

judges. Acting judges occupy a bit of a no-

mans land in many ways. 

When I’d been sworn in on my first 

morning I had asked the Deputy Judge 

President about carrying on with one’s 

practice whilst acting (insofar as reading 

and drafting of papers in one’s own mat-

ters was concerned) and he gently ex-

plained that this was permissible at a pa-

perwork level, but that it was improbable 

that I would have much time. He pointed 

out that it was obviously wrong to conduct 

one’s practice ‘as a judge’ and that one 

certainly couldn’t have clients coming to 

one’s chambers to consult when in one’s 

capacity as a judge but that some level of 

maintenance of one’s private practice was 

permitted. So, on the afternoon of my di-

lemma regarding attending the memorial 

function, I decided to go and maintain my 

private practice with a little drafting and 

reading. 

With that uncomfortable feeling of a 

truant I walked across to my car. The key to 

the car had broken that morning. I should 

have known it was a sign. Still, it was just 

the electronics on the key that had broken, 

I still had the mechanical part of it intact, 

and that was all I needed to start it, or so I 

thought. I put the key into the door of the 

car and it opened as cars used to. Beautiful. 

Who needs electronics. I put the key into 

the ignition and all the demons of hell 

started screaming at me. It was deafening. I 

tried everything I could. I jammed the bro-

ken key into every available orifice but this 

only seemed to make matter worse. I real-

ised that I had to disconnect the battery. I 

couldn’t get into the car except through the 

driver’s door. I dived over the seats with the 

car blasting its hooter beyond all known 

decibel levels, my shirt filling with sweat 

and my judicial dignity entirely shattered. 

I scrambled for the spanners beneath the 

spare wheel cover and clambered out. I 

swung the bonnet open. Negative or posi-

tive terminal? I asked the security guard 

who was standing there with his walky-

talky ready to call reinforcements to deal 

with this madman. ‘Positive!’ he said, in the 

tradition of the security service. 

Knowing that modern car batteries are 

so high-powered that they are a danger 

to life, I thought that there might soon be 

cause for another commemorative service 

as I touched the raw metal to the high-

voltage positive terminal of the car bat-

tery. The hooter continued blasting whilst 
I fumbled gingerly at loosening the power 
lead. I knew that death had to be a better 
outcome. I continued to undo the bat-
tery terminal, expecting at any moment 
to be thrown back from a pair of smok-
ing brogues by high voltage. I prayed that 
if I was to die, let it at least come after the 
hooter had stopped blasting. To die with 
such a cacophonic accompaniment would 
be the final indignity. I have often toyed 
with compiling the soundtrack for my fu-
neral. I don’t think ‘Candle in the Wind’ will 
do the trick any more, not after Lady Di. 
‘Stairway to Heaven’ was a contender for a 
long time but the Black Eyed Peas ‘Where is 
the Love’ has been edging up my funereal 
charts lately. Whoever writes the music for 
the Lexus car alarm sonata, I’m afraid that 
you have no chance of making it onto my 
farewell album. Miraculously, the terminal 
was undone and the hooting stopped.  

The trauma of the afternoon escaping 
the car problem took some time to wear 
off. I realised that when counsel are mak-
ing their most carefully thought through 
submissions, the judicial mind is some-
times not as receptive as counsel would 
like to think. Resonances of the mad hoot-
ing still ringing in my ears I resumed ‘the 
position’ on the Bench the following day. I 
was grateful for counsels’ detailed and well 
referenced heads of argument as my invol-
untary lapses of concentration would be 
covered by these documents so carefully 
and industriously prepared by counsel. 
The written heads of argument also made it 
much easier to follow the argument whilst 
it was being addressed to one. I came to 
admire my colleagues for the quality of 
their work, and felt truly privileged to have 
such clear and coherent legal arguments 
presented. The weight of the responsibility 
of the office was a heavy burden. This is a 
fine system, I could not help but conclude. 
Only when I walked out into the chaos of 
the back-offices did that feeling subside, 
but I am assured that the administration 
is under re-construction, as is the building 
itself, and there are clear signs of regenera-
tion in both. 

For the first two weeks I heard trials. 
For the last week I was in opposed mo-
tions. I had been told by fellow judges in 
the tearoom that the motion court was 
very hard work and understaffed. I asked 
the Deputy Judge President about this and 
he explained that there are always judges 
in reserve, inter alia, the trial court to deal 
with overflows from the motion court and 
that very few motions get crowded these 
days. He said that the motion court judges 

get their pile of files on Thursday or Friday, 
they read over the weekend and they are 
ready to go for the motion week.  

During my meeting with the court 
manager, Daisy Ngomezulu, I was told 
that there are plans afoot, in addition to 
the physical renovation and enlargement 
of the court building, to take up space in 
Schreiner Chambers, in order to accom-
modate eight new permanent judges, to 
move the 38 transcribers from the 9th floor 
of the Supreme Court building across to 
Schreiner Chambers and to house addi-
tional administrative staff. Power failures 
in Schreiner Chambers are now happening 
and these are, I believe, the first signs of the 
Department of Justice moving in. 

I learned that the judges have a Thursday 
seminar most weeks in their tea room and 
that these are well attended and gener-
ally very informative. Perhaps my most 
powerful impression was just how well all 
the judges get along. I spoke to one senior 
judge who said that he comes to work eve-
ryday with a ‘song in his heart’ and that he 
attributes much of this satisfaction to the 
leadership of the Deputy Judge President. 
He said that he would not be as happy 
working in other division but that the judg-
es in this division do not suffer the lack of 
unity that has plagued some divisions.  

Now a confession: I did what most act-
ing judges do, I brought my mom to court 
to see me on the Bench. Kindly assisted by 
Portia of the common room who is based 
in Schreiner Chambers and Malcolm who 
runs our shuttle service, a frail 80-year-old 
woman was brought safely to the centre of 
town, given a tour of judicial chambers on 
the eighth floor, the court room and en-
joyed a fine cappuccino and lunch at Nilde’s 
coffee shop in Pitje Chambers. Counsel ap-
pearing in the matter that my mom popped 
in on were gracious and courteous to her. 
I was proud to say to her those gentlemen 
and women are my colleagues. 

Now it has come to an end, I will once 
again look at the court room from counsel’s 
perspective for the next many years. I will, 
however, have a far greater respect for the 
industry and commitment of the Bench to 
what is an immensely challenging career 
choice. I will also understand the extent to 
which the Bench relies on counsel for as-
sistance in resolving matters properly, how 
difficult counsel make it for justice to be 
done when they are under-prepared and 
how preparation and clarity, rather than 
persuasion is a judge’s most valued quality 
in counsel. 

August 2010   


