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LETTER TO THE EDITOR Standard Bank of South Limited v Stama (Pty)
Ltd 1975 (1) SA 730 AD at 745 D-E; Schatz
Investments (Pty) Ltd v Kalovyrnas 1976 (2)
SA 545 AD at 560 G-H; Naboomspruit
Munisipaliteit v Malati Park (Edms) Beperk
1982 (2) SA 127 TPD at 138 B-E.

However, in Du Plessis NO & Another v
Goldco Supplies (Pty) Ltd 2009 (6) SA 617
the Supreme Court of Appeal varied
(‘altered’) the order which had been
applied for and obtained by the respondent
(as applicant) in the court a quo despite
the absence of a cross-appeal and the
dismissal of the appeal.  In that matter the
court a quo held that the relevant clause,
contained in a lease agreement between
the parties, constituted an option, that the
option should be deemed to have been
exercised, and, at the behest of the re-
spondent (then, of course, the applicant)
ordered the appellants (then the re-
spondents) to, as had been provided for
in the option, conclude an agreement for
the sale of the relevant property with the
respondent.

The appellants appealed against the
findings and orders of the court a quo,
maintaining primarily that the relevant
clause was no more than an agreement to
enter into an agreement and did not con-
stitute a valid option, but their appeal was

dismissed by the majority of a Bench of the
Supreme Court of Appeal. The SCA never-
theless, mero motu, varied the order of the
court a quo to the extent that the appellants
were no longer required to enter into an
agreement (as ordered by the court a quo),
but to summarily effect transfer of the
property to the respondent against payment
of the purchase price.

The rationale for the principle referred
to above was duly illustrated in this parti-
cular instance: due to various facts and
circumstances it was technically impossible
to effect transfer of the relevant property (a
section of a building) in accordance with
the ‘contract’ which the SCA held came
into existence and, since the appellants
were no longer obliged to enter into a
(further) agreement (which would or could
have made transfer of that portion possible)
the respondent, in order to obtain/retain
the relevant property, was constrained to
purchase the whole property (building) from
the appellants at a price which was, at the
time, hardly market value related.

I respectfully suggest that clearly the order
of the court a quo could and should not
have been ‘altered’ in the appeal, re-
gardless of the fact that the SCA’s con-
clusion was irreconcilable therewith.

How an unsuccessful appeal
can have a lucrative result
MH Wessels SC, Free State Bar

It was, I believe, a trite principle that a court
of appeal, including the Appellate Division/
Supreme Court of Appeal, will, in the ab-
sence of a cross-appeal, not vary an order
of the court a quo to the detriment of an
appellant. This principle was thus explained
in South African Railways & Harbours v
Sceuble 1976 (3) SA 791 AD at 794 A-D:

‘The order made by the trial Court on
appellant’s counterclaim is, clearly,
a”judgment or order” within the mean-
ing of those words in Section 20(1)(b) of
the Supreme Court Act, 59 of 1959, and
Rule 5(3) of the Rules of this Court. The
respondent, as said before, did not
cross-appeal against the order concern-
ed, and he cannot now take the benefit,
so to speak, of appellant’s appeal
against it. The order cannot be varied
against the appellant, i.e. to its preju-
dice, in the absence of the necessary
cross-appeal by the respondent.’

See also: Bay Passenger Transport Limited
v Franzen 1975 (1) SA 269 AD at 278 A-B;

Legal Crossword
Number 16
Clues
Across
1 Trite proposition
2 Pleading far down the to-and-fro
3 Showing what you have
4 In rixa (2, 5)
5 Increased in size

Down
1 Those who report
2 Enforcing your security
3 Often wise to do to argument
4 Descend into the arena
5 What the Americans call chief
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