
In his foreword to the first edition of Herbstein &
Van Winsen The Civil Practice of the Superior
Courts in South Africa, Judge RPB Davis asked
what ‘the nature of this honourable profession to
which we all, Bench, Bar and Side-Bar alike
belong’ is. ‘First and foremost’, he wrote, ‘it is a
profession, not a trade or business.’

The first question asked about any subject in the syllabus is

whether it will help the student to make a living, not in the sense

of whether it will fit him to be a better member of society in the

particular walk of life which he is choosing, but simply whether

it will enable him to earn more money. And an outlook of that

kind, besides showing an entirely wrong sense of values, is

bound to obscure the fact that a student should not enter the

legal profession as a money-making concern: if the making of

money is his chief aim in life, then let him enter some branch of

commerce: he will make far more in that way and though, no

doubt, he will still be bound by the dictates of honesty, he will

not be hampered by the same strict rules of conduct in his quest

for monetary gain as he will in the legal profession. That

profession is one by which to acquire honour, not a fortune.’

I venture to suggest that all members will gain by again reading
this foreword. In the final instance, most members strive to do
what Judge Davis described which is why, even in 2012, I believe
the profession may still claim to be an honourable profession.
This is demonstrated on a daily basis in many courts and
tribunals, by the extensive pro bono work and by the thousands
of hours spent by members at the various Bars helping with
pupillage, advocacy training and running the affairs of the
various Bars.

A striking example of this was the highly successful second
advanced advocacy training course held in Stellenbosch in
January 2012. In the true tradition of the Bar, many of those
forming part of ‘the faculty’ sacrificed a week without any
compensation. The course was a great success and everyone
involved in organising it, in particular Timothy Bruinders SC
and Sherrie Leigh Lowe deserve our highest praise. It is an
expensive event, but its benefits far outweigh its costs.

A further judgment in the North Gauteng High Court relating
to the State President’s powers to award the status of senior
counsel has created quite a stir. The GCB and the Johannesburg
Bar Council have appealed the judgment. The judgment turns
on the interpretation of section 84(2)(k) of the Constitution.
Whatever the outcome of the litigation, the institution of silk will
remain as long as it has legitimacy and civil society recognises it
as a mark of excellence. In all human endeavours people strive
for, and recognise, excellence. It is clear that, at this stage, the
necessity for an institution of silk still exists and that it is required
by society. That is evident from the many commercial agreements
requiring silks to act as arbitrators, the reference to silks in
statutory enactments and the role silks play at each individual
Bar. That does not mean that we should be complacent. We
should always question whether the institution delivers what it
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In light of the North Gauteng High Court judgment in the Pretoria
Society of Advocates & Others v Geach & Others 2011 (6) SA 441
(GNP), it is perhaps opportune to reflect on whether the Bar may
still appropriate to itself the title of an honourable profession.
The judgment is a searing indictment of a patently unprofessional
practice, based on naked greed. The fact that it had its origins
in the dysfunctionality of the Road Accident Fund is no excuse. It
is a matter for grave concern that there were, and apparently
still are, colleagues who do not regard the transgressions as
extremely serious. Luckily they are, by all accounts, a small
minority. The overwhelming reaction to the judgment has been
one of support, and relief that the professional standards that
we espouse were confirmed and enforced. The judgment also
highlights the important role played by individual members of
the Pretoria Bar to ensure that what entitles us to call ourselves
an honourable profession was upheld, in particular Pat Ellis SC
and Louis Vorster SC.

It would be naïve to believe that this wide-spread practice
was limited to the Pretoria Bar. At the Johannesburg Bar there is
an in-depth investigation into the briefing of counsel in Road
Accident Fund matters from 2008 to 2011. The practice of multiple
briefing, euphemistically referred to as double briefing, and over-
reaching is a cancer that the profession must eradicate. I am
confident that the vast majority of advocates who are members
of Bars affiliated to the General Council of the Bar fully endorse
the judgment and act professionally. What happened in the RAF
matters is symptomatic of our civil society. The past couple of
years were characterised by the apparent belief that greed is
good. The world is now reaping the bitter fruits of this belief,
and will likely do so for a considerable time. In his foreword,
Judge Davis made the following statement which is as true today
as it was when he wrote it in 1954:

‘It is permissible to wonder whether this fundamental truth, that

we all belong to an honourable profession, is always realised

today as fully as it was in the past. If it is not, I feel that the fault

may lie, in part at least, with our system of education. Too much

stress seems nowadays often to be laid on pure utilitarianism.



promises. Much of the attack on the institution is that it does not
do so. We must always consider the substance of the attacks
and, when appropriate, adapt the institution.

The latest draft of the Legal Practice Bill recognises a ‘senior
legal practitioner.’ It is probable that the granting of silk will be
dealt with in the new Legal Practice Act. If not, there is nothing
to prevent the GCB itself from conferring the status.

It is also probable that there may be a competition law attack
on the institution of silk. I believe that such an attack should
also fail since the role of silks and the benefits to the economy
far outweigh any potential non-competitive effects of the
institution.

The Legal Practice Bill (LPB) has been in gestation for an
inordinate period of time. In May 2011 the Cabinet approved
the latest version of the LPB in principle. The GCB commented
on this draft in a written memorandum dated 3 May 2010. To
date these comments have not been addressed. The state law
advisers had the LPB since May last year.

The GCB had a frank and useful meeting with attorneys in
January 2012. There appears to be a large degree of common
ground between the Bar and Side-Bar. On the crucial issue of
the powers of the proposed Legal Practice Council, we still have
significant differences.
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The GCB had a meeting with officials of the Department of
Justice and Constitutional Affairs on 23 February 2011. It appears
likely that the LPB will finally be introduced this year and will go
to the Parliamentary Committee in the second half. At the meeting,
the GCB informed the Department that the independence of the
profession, the recognition of advocates as a separate branch
of the profession, effective transformation and the right of advo-
cates to determine the matters that are particular to them, are
non-negotiable. We agreed in principle to establish a liaison
committee to discuss and debate outstanding issues. We envisage
that there will be six representatives of the advocates, four from
the GCB and two from all other practising advocates, six represen-
tatives from the attorneys and representatives from the Depart-
ment. At this stage, it appears as if the GCB will become a
statutory organisation and that all practising advocates will have
to belong to the GCB. This will have significant consequences
for the GCB and constituent Bars will have to consider the impact
of this very carefully. The ambit of the powers of the proposed
Legal Practice Council will be crucial. Members must all apply
their minds to this and other issues of the LPB and channel any
comments to the GCB through their various Bar Councils.

We live in interesting, and challenging, times. We are indeed
lucky.

For the second consecutive year, in January 2012, the GCB
hosted an advanced advocacy course for members of the Bar
who have between three and twelve years’ seniority. Again, it
took place at the state-of-the-art Wallenberg Research Centre at
Stellenbosch University. In no time, its roots have sunk into the
Stellenbosch soil and it is known, quite simply, as Wallenberg.

The course follows the Hampel Method, devised by the
Australian professor and judge George Hampel QC, and used
across the Commonwealth to hone practitioners’ advocacy skills.
The course annually taught at Keble College, Oxford, is the
model for this gruelling week-long residential baptism of fire.

The local edition was the brainchild of Timothy Bruinders
SC, who heads up the organising committee comprising Judge
Sharise Weiner, Danny Berger SC, Christopher Whitcutt SC, Emile
van Vuuren and Deanne Wood, all from Johannesburg, and
Jannie van der Merwe of the Cape Bar.

This year, the forty participants came from across South Africa
and neighbouring SADC countries. In many cases, the excellent
trainers came from further afield, and descended from lofty heights.

Besides the course’s break-neck pace, the bonhomie among
participants and faculty was most commented upon. While

everyone was there to improve their professional skills, they also
wanted to enjoy the company of fellow-advocates.

The contingent of foreign faculty was lead by Edwin Glasgow
QC, from the London Bar, who plays a huge role in supporting
and conducting advocacy training in the region. Timothy Dutton
QC, Anesta Weekes QC, Oba Nsugbe QC and Leigh-Ann
Mulcahy QC also came from London. Judge David Boddice, of
the Supreme Court of Queensland, Ben Katekar from the Sydney
Bar and Amber Darr from Pakistan completed the foreign
contingent. South African Judges Johann Kriegler, Malcolm
Wallis, Michael Stegmann, Trevor Gorven, Graham Lopes and
Sharise Weiner led the equally eminent local faculty.

For the accountancy expert testimony exercise, which wrested
participants from their legal comfort zone, Deloittes sent a team
comprising members of all the major offices in South Africa,
headed by Simon de Quidt from London.

Wallenberg was a firecracker. Participants have been
struggling to find appropriate epithets to describe it. Some have
taken up Advocate’s invitation to make their struggle public.

• Mechelle Beneke, Port Elizabeth Bar
I’d heard of this course. It’s difficult, really difficult. And intensive.
“You don’t sleep,” colleagues who’d been on the course told
me. “It’s in Stellenbosch in January. It’s called Wallenberg.”

I was introduced to Wallenberg when a lever-arch file thudded
on my desk. Just before a massive matter, and recess. “I’ll prep
after the matter,” I said. I didn’t. “I’ll prep in the first week of
recess.” I didn’t. What’s a girl to do? I was on holiday.

A week before the course and I’m throwing tantrums. I have
to prep a trial, do an advice on evidence, draft heads of
argument and, of all things, prepare for an accounting exercise.

I arrived in sweltering Stellenbosch and immediately made
friends. Good friends are always made in such trying times.
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