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Reading the literatureReading the literatureReading the literatureReading the literatureReading the literature on the ethics of legal practice at the
Bar one sometimes encounters an air of incredulity that there is
a commercial aspect to practice that looms large in the life of
any advocate. It is difficult to tell what occasions that incredulity.
No-one who remembers the early days of practice (the anxious
wait for the arrival of a brief; the hope that payment will be
prompt) can ever have been under any illusion that practice is
first and foremost about earning a living – a world where Mr
Micawber’s principle is always of fundamental importance.

‘Annual income twenty pounds, annual expenditure nineteen

pounds nineteen and six, result happiness. Annual income twenty

pounds, annual expenditure twenty pounds ought and six, result

misery.’1

There may of course be a fortunate few who have other means
to enable them to rise above the sordid task of earning a living
at the Bar, but in my experience they are few indeed.2 Generally
speaking it matters not that your favourite subjects at university
were constitutional law, human rights and environmental law.
Nor does it matter that the cases that inspired you were Ma-
kwanyane,3 Grootboom4 and Biowatch.5 However starry-eyed
you were when first admitted as an advocate; when you first
donned your robes;6 or when the first brief arrived, the gloss
rapidly wears off your practice if the rent, your group contribution
or your telephone bill is not paid.

This is a reality I vividly recall from my own early days at the
Bar. The two month wait for my first brief to arrive involved hours
of boredom and misery, punctuated by a surge of hope whenever
the telephone rang and the inevitable disappointment when it
turned out not to be an attorney. An anxious watch was kept on
my bank account as my meagre savings seeped away. For two
years I dared not go on holiday lest I miss out on a profitable
brief. Even when fairly established in practice, even after I had
taken silk, the day of my return from vacation would always
involve a quick visit to chambers to see if I still had a practice.7

My experience was not unique and little changed in that regard
in the 35 years that I practised at the Bar, save that my impression
is that the level of expense for new advocates became considerably
higher than when I started, even allowing for inflation, and the
competition for work became, if anything, more ruthless.8

These commercial imperatives are often contrasted with the
notion that practice at the Bar is a profession in which sordid
notions of profit and loss are subordinate to more rarefied ethical
obligations. Chief Justice Warren Burger once said that, ‘It is no
disparagement of the practice of law as a profession to
acknowledge that it has this business aspect …’,9 as though the
commercial aspects of practice somehow diminish the status of
lawyers. Senior judges deliver slightly anxious papers on the
conflict between the commercial drivers of practice and the
advocate’s ethical duties. I read one recently by the President of

the New South Wales Court of Appeal, Justice James Allsopp,
entitled ‘Professionalism and commercialism: Conflict or harmony
in modern legal practice?’10 In it former Australian Chief Justice
Murray Gleeson is quoted as referring to the ‘increasing
mercantilism of legal practice’ and saying that ‘the single-minded
pursuit of private gain has never been consistent with a full
acceptance of the ideals of professionalism.’11 Others identify
the problem in their judgments. Justice Sandra Day O’Connor
once said that ‘lawyers are subjected to heightened ethical
demands on their conduct towards those they serve’ but added,
with a note of barely concealed regret, that:

‘Imbuing the legal profession with the necessary ethical

standards is a task that involves a constant struggle with the

relentless natural force of economic self-interest. It cannot be

accomplished directly by legal rules, and it certainly will not

succeed if sermonising is the strongest tool that may be

employed.’12

The underlying message is that the commercial interests of
advocates always stand in tension with their ethical obligations
and stern efforts are necessary in order to subordinate them to
this higher purpose.

The Bar has always been aware that there is a dichotomy
between professional duty and the pursuit of commercial self-
interest, although it is rarely articulated as such. Rather it is
taken as a given of practice that there are ethical rules, such as
the duty owed to the court; the duties applicable to the conduct
of litigation; duties to the client and duties to colleagues. These
are the subject of training during pupillage and examination in
the Bar examination. They are rarely spoken of as constraining
the advocate in pursuing commercial advantage, although a
moment’s reflection will suggest that in various ways they do so.
It would be surprising, however, to hear that advanced as a
reason for the existence of the rules. More likely, in any discussion
of rules, the arguments for and against a particular rule are
couched in terms of upholding or instilling broader values re-
garded as fundamental to the perceived nature of the profession.
In formulating its rules of practice the Bar in this country, generally
speaking, has not consciously engaged in restraining the
commercial interests of its members, save perhaps in requiring
that no more than a reasonable fee may be charged for services
rendered and seeking to identify the factors relevant in determining
the amount of such a fee. Beyond that there has been little
debate about the commercial pressures facing members of the
Bar and the problems to which these may give rise.

Yet the Bar is facing increasing challenges in dealing with
the commercial pressures of practice. Brett Walker SC, a former
chair of the New South Wales Bar, highlighted some of these in
a lecture entitled ‘Lawyers and money’ delivered in 2005.13 Whilst
ranging broadly over the topic, particularly in the context of
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commercial legal work, he made comments that should cause
any thoughtful lawyer, including advocates in South Africa, pause
to think. Thus, for example, he said:

’The useful service of mercantile interests, in the public interest,

poses conflicts and embarrassment for the legal profession, in

ways that are not new but are newly urgent. Traditional restraint

and constraints are freshly needed, but may not be adequate in

their traditional forms. Imitation of clients is universally rejected

when lawyers represent criminals, but is massively growing in

the case of lawyers advising on and representing the interests of

money, that is money lawfully obtained and used.’

Advocates are constantly faced with potential conflicts of interest
and have almost unrivalled opportunities to exploit to their
personal financial advantage the information asymmetry that
exists between them and the lay client (and regrettably, it seems,
increasingly between advocate and attorney, whose interposition
between the advocate and the lay client should act as a brake
on the exploitation of such asymmetry). The advocate ultimately
controls the conduct of litigation and its consequent cost. Fees
are increasingly charged on a time basis14 of so much an hour
or a daily rate. The temptation to string out a conference for the
whole afternoon; to take one’s time in the conduct of a case
because one earns refreshers; the absence of any penalty for the
long-winded or the dilatory; the ability to relieve the pressures in
chambers by agreeing to the adjournment of a case; all these
place the advocate in a situation of conflict between personal
interest and the interests of the client. In fairness one must add
that the relatively low number of complaints to Bar Councils
suggest that there is not a substantial level of abuse, but how is
the client to know? The introduction of contingency fees can give
rise to conflicts of interest, not only between the advocate and
the lay client, but also between the advocate and the duties
owed to the court.15 In other jurisdictions questions have arisen
in regard to the conduct of class actions and those will inevitably
migrate to our shores.16 There has been, so far as I am aware,
no debate within the legal profession generally, about the type
of practice I described as ‘a cottage industry’ of litigation,17 where
an under-performing government department responsible for
service delivery is identified and then subjected to a stream of
litigation conducted on a speculative basis in the belief that
costs orders will be made against the department concerned.18

Yet the level of legal fees is the constant target of attack by
comedians, politicians and consumer advocates. The advent of
the Consumer Protection Act 68 of 2008 may bring further
problems in its train. Not to debate these issues is to leave the
field to others and leaves the Bar constantly on the back foot,
responding to criticism that it consists of little more than an
exclusive club bent on preserving its privileges for its own financial
interests.

That view of the Bar is apparent from the fact that no-one is
willing any longer to allow the legal profession the freedom to
address these issues for itself and seek to strike the right balance
between ethical obligation and commercial reality. Two factors
have emerged as relevant to the way in which the profession
functions. The first is the impact of competition law and the
stress that is placed in modern society on the interests of the
consumer. This has placed the legal profession increasingly under
the spotlight and led to its practices being scrutinised to see
whether they are anti-competitive. Initially this emerged in the

United States of America with prohibitions on advertising by
state bars being challenged under the First Amendment guarantee
of free speech.19 That was followed by various initiatives in
Australia although those have only more recently had a direct
impact on professional regulation. The Office of Fair Trading in
the UK published a report entitled Competition in the Professions
in 2001 and this was followed by the Clementi review of the
regulation of the legal profession and the removal of front-line
regulatory functions from the Bar Council and Inns of Court
and their transfer to the Bar Standards Board (the BSB).20

There has been a shift in emphasis throughout this process,
from asking whether the practices of the Bar are anti-competitive,
to trying to ensure that they are favourable to the consumer. As
with much else in recent years the theme has been that consumers’
best interests are served by competition among the providers of
legal services. Chief Justice Spigelman identifies it in the following
terms:

‘Perhaps the most distinctive characteristic of the debate about

the relationship between competition policy and regulation is

the presumption that has emerged in favour of the operation of

market forces. There is what has been called a “regulatory

onus”: any form of regulation of a commercial activity bears an

onus of proof and must be justified. The default position is the

operation of a free market. Anyone who wishes to impose any

additional requirement, of any character, must justify that im-

position.’21

This shift in emphasis has, for example, seen the BSB introduce
significant changes in the way in which barristers practise in
England and Wales and it is considering making further changes
along the same lines. What emerges from every consultation
paper it issues is its concern for consumer interests and enabling
barristers to compete with other legal professionals, especially
solicitors, in seeking out and tendering for work, particularly
from the public sector. When it permitted barristers to establish
companies to engage in competitive tendering for legal work
(including the outsourcing of some of that work to solicitors) it
explained that:

‘The BSB has taken significant decisions in order to open up the

legal services market so that consumers have access to even

better value, quality, legal services in fulfilment of the Regulatory

Objectives of the Legal Services Act 2007.’22

Its recent discussion paper on extending rights of direct access,23

by removing existing restriction and extending the ability to accept
such work to all barristers, contains the following explanation:

‘… a number of barristers informed us that their clients were

unhappy with the current prohibition because it limits client

choice and is therefore detrimental to access to justice. In

addition, it has been suggested that the current prohibition is

detrimental to competition in the legal services market.’

The movement in this direction towards treating the practice of
law as simply another area of economic enterprise to be subjected
to the discipline of competitive markets, like every other field of
commercial activity, has not been universally welcomed. Perhaps
the greatest resistance has come from the CCBE on behalf of the
organised legal profession in Europe. Their representations to the
OECD contain a vigorous rebuttal of the ‘competition is all’ mantra
insofar as legal services are concerned. They put it in this way:
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‘… the legal profession has constantly expressed the concern

that, whilst intending to achieve increased competitiveness of

legal services markets, attempts to overhaul the regulatory

framework applicable to lawyers do not take the peculiar role

of the legal profession, its principles, its functioning and the

repercussion of “liberalising” measures on the markets for

legal services, access to justice and the public interest, suf-

ficiently into account. The CCBE, and its Member Bars and Law

Societies, firmly believe that regulatory reviews should be based

on the following principles:

• The legal profession mainly serves non-economicThe legal profession mainly serves non-economicThe legal profession mainly serves non-economicThe legal profession mainly serves non-economicThe legal profession mainly serves non-economic

values. values. values. values. values. The legal profession serves the administration of

justice and the rule of law. Its role and function has con-

stitutional relevance in all EU Member States. In the same

vein, the EU legal order, through the case-law of the ECJ,

provides for express recognition of the importance of lawyers

in European society. The regulatory framework applicable

to lawyers is conceived with a view to promoting and

protecting fundamental values, rather than being merely

aimed at ensuring economic efficiency and competitiveness.

In this respect, professional regulations differ from frame-

works applicable to other activities (such as postal, transport,

electronic communications and financial services) whose

nature is primarily an economic one. National and supra-

national legislators and regulators (chiefly anti-trust agencies)

should always take this aspect in due consideration;

• Lawyers’ regulations are aimed at preventing mar-Lawyers’ regulations are aimed at preventing mar-Lawyers’ regulations are aimed at preventing mar-Lawyers’ regulations are aimed at preventing mar-Lawyers’ regulations are aimed at preventing mar-

ket failures. ket failures. ket failures. ket failures. ket failures. Besides guaranteeing constitutional values,

professional regulations aim at ensuring the smooth

functioning of the sector and at avoiding market failures

and negative externalities. … [F]ostering competition

through de-regulation is not necessarily the best option if

the quality and reliability of legal services has to be ensured

uniformly for all users. Economic analysis (which presupposes

the gathering of sound empirical evidence and the use of

generally accepted scientific methods) should be constantly

applied in order to assess the consequences of policy and

regulatory choices for the welfare of citizens.

• The market for legal services is a competitive oneThe market for legal services is a competitive oneThe market for legal services is a competitive oneThe market for legal services is a competitive oneThe market for legal services is a competitive one

and its regulations do not prevent competitionand its regulations do not prevent competitionand its regulations do not prevent competitionand its regulations do not prevent competitionand its regulations do not prevent competition. Only

after having assessed the importance of professional

regulations for the protection of constitutional values and

the general interest, may regulators consider the impact of

those regulations on the competitive conditions in the

market. This assessment should be carried out through

impartial and extensive empirical studies, taking into

account well established principles of economic analysis.

The CCBE points out that the lawyers’ profession is a highly

competitive and dynamic one. The markets for legal services

in the EU and beyond are fully exposed to competition;

quantitative restrictions to entry do not exist and the number

of operators is extremely high and growing. Regulations

often have a pro-competitive effect, fostering competition

on the quality of services. Hard-core restrictions of com-

petition, such as cartels and abuses of dominant positions,

have never been detected in the market for legal services.

The restrictive nature of regulations cannot simply be

assumed; it must be checked against the concrete functioning

of the markets.’ (Emphasis added.)

Spigelman CJ in his paper ‘Are lawyers lemons?’24 is sceptical
about the application of pure competition principles to legal
practice, saying:

‘There may, however, be an element of self-fulfilling prophecy

in the application of competition principles to the law. If lawyers

are treated as if they are only conducting a business, then they

will behave accordingly to an even greater degree than they do

now. The ethic of service which emphasises honesty, fidelity,

diligence and professional self-restraint may, progressively, be

lost.’

These are vitally important issues. Yet there appears to be little
debate about them within the ranks of the profession in South
Africa. A serious question is whether, having disposed of the
Competition Commission once,25 the Bar has addressed the
challenges that competition law poses to it, or whether it is
business as usual.

The second area where the Bar’s room for manoeuvre is being
restricted lies in the pressure to address the issue of access to
justice. This comes from groups within the profession, concerned
that it insufficiently addresses the question, as well as from groups
and individuals outside the profession, from academic life,
consumer advocates, NGOs and government. There can be no
doubt that legal services are expensive and out of the reach of
most people in South Africa. This is not a problem confined to
this country or to the legal profession in South Africa, but it is
one that poses particular problems in this country. Yet many of
the proposals being advanced to address it seem like placing a
small sticking plaster over a gaping wound. One such, of requiring
all advocates to undertake four days of compulsory pro bono
public service a year, illustrates the point. It would probably be
more beneficial to take four days worth of the income tax and
VAT paid by advocates26 and use it to pay for legal services for
the poor. (I leave aside the point that working, earning and paying
tax on their earnings for the four days would provide additional
funds to the National Treasury that could be used to enhance
legal aid or fund legal clinics.) The identification of the four days
and how they could conveniently be used to address the problems
of legal representation in criminal cases would probably involve
administration costs in excess of the value of the scheme.

Various other schemes are underway to put pressure on
advocates and attorneys to provide pro bono services, but these
are merely scratching the surface of the need for legal advice
and assistance that many South Africans have. The other side of
the coin is that the proposed solutions have considerable
implications for the advocate struggling to pay the monthly bills
who has to turn down a potentially lucrative trial or some other
source of profitable work.27 Already there is anecdotal evidence
that firms of attorneys that are trying to ensure that all their
partners do a fixed proportion of pro bono work each year are
struggling to meet those commitments, because of problems of
expertise – the expertise possessed by their legal professionals in
many fields of law are not those required by those seeking access
to justice – and the costs involved in diverting skilled staff to
such cases. The issue is likely to be more far-reaching among
single practitioners at the Bar than it is in large firms of attorneys,
where there is scope for some give and take. Coercion therefore
poses significant potential problems for the advocate. And, if
these problems are not addressed and resolved in advance,
then the coercive measures are unlikely to resolve the access to
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justice issue. What they will breed is endeavours to do the
minimum permissible at the least inconvenience, in the same
way that compulsory continuing legal education in other
jurisdictions has generated a demand for legal conferences in
desirable venues coinciding with the holiday season, so that two
birds can be killed with one stone.

The issue is not one that can be resolved easily, but nor is it
one that will go away. If no solution can be found then one will
be imposed at some stage. What is interesting about the debate,
within the context of the issues being considered in this article, is
that it starts from the opposite assumption to the debate about
competition issues. Its assumption is that the role of the lawyer in
society, and in particular the role of the advocate, is a public role
with public responsibilities. In other words, its assumption is that
professional practice is not simply a commercial venture taken up
in the same way as one decides to establish a factory manufacturing
children’s toys, but brings with it public responsibilities. Its starting
point is the fundamental importance of a competent and
independent legal profession in a constitutional democracy and
the notion that affording the right to engage in legal practice is a
privilege that carries with it societal obligations. From there it
treats a failure to provide access to justice to all citizens when
needed on an affordable basis as a systemic failure by the legal
profession. When that becomes the governing paradigm within
which the problem is viewed, outside intervention in the day to
day workings of professional life is likely to follow and there are
already those in South Africa who urge this upon government.

There is no quick fix solution to this problem. The key area is
representation in criminal trials, especially in the magistrates’
courts. The amounts already being spent on legal aid are unlikely
to increase markedly in the future. A beneficial line of enquiry
would be whether these amounts are being effectively spent. The
judicial experience, both from trials in the High Court and from
reading records from the magistrates’ courts, is all too frequently
that the quality of representation provided in this way is less
than adequate. Perhaps the Bar should explore ways in which

these funds could be put to better and more productive use and
approach the Legal Aid Board and government with proposals.
For too long perhaps the Bar has seen itself as largely a body of
practitioners operating in the realm of civil cases, who try as
soon as possible to escape the criminal courts. If the problem of
access to justice is to be solved in a way that is not harmful to
the commercial needs of practitioners, that is a mindset that will
have to change. Has the abolition of the pro deo system been
beneficial or could it be revived in some way that would address
both the issue of access to justice and the need of junior
practitioners to pay their bills?28 The Bar needs to sit down with
the Legal Resources Centre, university law clinics, the Legal Aid
Board, the Law Societies and others working in this field to explore,
in a co-ordinated fashion, rather than by way of local initiatives,
how it can help address this issue. I doubt that it is a problem
that can be addressed by the Bar on its own.

But I digress. The point I am seeking to make is that the
profession’s dilemma as to the relationship between the
commercial needs and interests of its members and the constraints
of ethical obligations and the performance of a vital public role
is one that is mirrored in the external pressures being brought to
bear upon it. From one side it is being urged to be more com-
mercial and submit itself to the discipline of a free and competitive
market. On the other it is being told that it stands in a privileged
position owing duties to justice, the courts and those seeking
access to justice that must come before mere commercial self-
interest. This is precisely the dilemma that it has always faced,
but the circumstances in which it arises are markedly different.
When the numbers obtaining entry to the Bar were few, and once
established an advocate could generally look forward to a
reasonably comfortable professional career, it was perhaps easier
to pretend that the true focus was on the professional and ethical
side of practice, with the financial side being an incidental benefit.
That is no longer the case and the challenges facing the advocate
both commercially and ethically are greater than ever before. Is it
not time for the Bar to seek a new solution to the old dilemma?
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SA would have finished the Boeremag matter before the end of
the 2008-09 financial year. The trial judge, with all due respect,
is in no position to performance manage the legal practitioners
involved in representing the accused. Apart from his position as
presiding judicial officer and the non inquisitorial attitude of
South African judges in general, the trial judge is ill equipped by
his background for any managerial role. Like many judges, his
background before becoming a judge involved practice as an
advocate and did not require management skills or experience.
This lack of performance management in cases conducted by
private legal practitioners when carrying out legal aid instructions
is not some trivial academic detail. What is actually being
discussed in the Boeremag context is some 17 500+ hours27 of
professional time denied to woman and children who needed
civil legal aid but had to be turned away for lack of capacity.
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2012 August Advocate.]

A

1 Review of Civil Litigation Costs: Final Report, December 2009
2 Life expectancy for South Africa as a whole was 51.48 years in 2008 per the World

Bank website.
3 Section 9 of the Constitution of the Republic of South Africa Act 108 of 1996.
4 Section 34 of the Constitution of the Republic of South Africa Act 108 of 1996.
5 Vroman Tractaat de Foro Competenti (1721) 2.4.3 ‘… even the devil, if he were

to appear before the judgment throne’ – cf Wessels 1966 (4) SA 89 (C).
6 Established in terms of the Legal Aid Act 22 of 1969
7 The Department of Justice paid the counsel who accepted pro Deo briefs at very

reduced rates
8 The earliest of these was the now defunct Legal Aid Bureau that operated in

Johannesburg from 1932.
9 Constitution of the Republic of South Africa Act 200 of 1993, which came into

operation on 27 April 1994. Replaced by the Constitution of the Republic of South
Africa Act 106 of 1996.

10 S v Vermaas; S v Du Plessis 1995 (3) SA 292 (CC).
11 Halgryn v S [2002] 4 All SA 157 (SCA).
12 The 2008/2009 Annual Report of Legal Aid SA records that in the 2008/2009

financial year 370 769 new criminal matters were assigned to the professional
staff of Legal Aid SA. This amounted to 91.63% of all new criminal matters and
85.24% of all new matters (including civil matters) for which legal aid was granted
in the 2008/2009 financial year.

13 2009 Legal Aid Guide Chapter 4 para 4.1 p 35.
14 The means test requires an applicant have an income of below R5 000 per month,

that his or her household have an income below R5 500 per month and that the net
value of all assets including the household residence be less than R300 000 –
2009 Legal aid Guide page 251. If the household residence is not owned, the net
value of all assets is restricted to a maximum of R 75 000.

15 A number of problems potentially arise in regard to the interpretation of the
Contingency Fees Act 66 of 1997 and these may lead to ethical problems. In Thulo
v Road Accident Fund 2011 (5) SA 446 (GSJ) the court dealt with the manner in
which some practitioners were construing the Act so as to arrive at ‘astronomical
fees’ beyond the true limits contained in the Act. The case may come on appeal
so further comment must be reserved.

16 The SCA has recently given leave to appeal in two cases involving the necessary
preliminary steps to be taken in bringing class actions.

17 Cele v South African Social Security Agency [2008] 7 BCLR 734 (D); 2009 (5) SA
105 (D) para 8; Sibiya v Director-General: Home Affairs and Others, and 55
Related Cases 2009 (5) SA 145 (KZP) para 37; Forde v Birmingham City Council
[2008} EWHC 90105 and Birmingham City Council v Forde [2010] All ER 802.

18 Such orders may be permissible. Thusi v Minister of Home Affairs and another
and 71 other cases 2011 (2) SA 561 (KZP) paras 93 to 114.

19 Ibid.
20 There was a similar review in Northern Ireland in 2006 and the Thomson Report

in Scotland in 2010. In 2007 the OECD published its report on Competitive
Restrictions in Legal Profession, which prompted a lengthy and detailed response
from the CCBE (Council of Bars and Law Societies of Europe) available on http:/
/www.ccbe.org/fileadmin/user_upload/NTCdocument/EN_CCBE_comments_on_

H
Rectangle


