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The principle of compromise is generally accepted in a market
economy, and many would contend that it is the oil that greases
the wheels of commerce. In a way, the notion of a negotiated
agreement is the essence of the law of contract which underlies
our market economy.

In these circumstances it may come as a surprise that there
could even be any controversy about the following question:
Under what circumstances, if any, is it permissible for counsel to
compromise the amount of his or her fees?

The edifice of rules relating to fees of counsel is far from the
typical free-market arrangement where the agreement of the
parties is decisive. On top of this, matters have been somewhat
complicated by recent litigation questioning whether the con-
tractual relationship of counsel is with the attorney or the client,
or possibly both.

The peculiar arrangements relating to counsel’s fees partly
find their roots in the self-regulation of the profession. This has
been supplemented by the notion that counsel are officers of the
High Court, which is entrusted with the duty to enforce the ethical
rules governing them.

A further cause of the peculiar rules of fee recovery is that the
Bar has historically operated like a guild, and for many years
counsel could and did blacklist defaulting attorneys. Counsel
belonging to the formal Bars were restrained from accepting
briefs from any attorneys on the list of defaulters. The object of
the rule was to enforce the payment of fees, and especially to
protect junior and other financially vulnerable counsel.

In 2001, pursuant to a complaint to the Competition
Commission, the General Council of the Bar amended this rule
by removing the prohibition against accepting defaulting
attorneys’ briefs, whilst retaining the obligation on counsel to
report defaulting attorneys, whose names would then be
published.

The Uniform Rules of Professional Ethics contain a number
of prohibitions which appear to flow from the default-list rule.

Rule 7.1 provides in effect that all fees must be reasonable.
This principle is then supplemented by rule 7.1.2.1 that pays
homage to the principle of agreement by negotiation, which
provides that –

‘counsel shall at the earliest possible opportunity after having

been offered a brief endeavour to agree with the attorney –

7.1.2.1.1 the fee to be charged by counsel, or where this is not

practicable;

7.1.2.1.2 the basis upon which counsel will compute or arrive

at his fee.’

So far so good. Given that the principle of agreed fees is clearly
endorsed in this rule, one would readily expect that the fees of
counsel may be amended by agreement at a later stage.

Mississippi judge. On 10 February 2009 Scruggs pleaded guilty
to one count of that indictment charging mail fraud in the
corruption of a public official. Scruggs was sentenced to a seven-
year term to run concurrently with the five-year sentence, adding
two years to the total. He is scheduled for release in 2015.

Before reporting to federal prison to start his sentence,
Scruggs had his jets flown to Houston where they were put up
for sale. The Scruggs law firm was closed, and the large block
lettering was taken down from the imposing building on
Courthouse Square that Scruggs purchased with his tobacco
money. Only the faint imprint of the firm’s name, traced by the
sun, is left on the façade. Dickie Scruggs’s fall from grace begs
the question: Why on earth would a sophisticated lawyer with
all the worldly possessions anyone could ever want get involved
in a ridiculously unsophisticated bribery scam over an insignificant
(in Scruggs’s world) fee dispute? Judge Glen H Davidson perhaps
came closest to an answer when he, in imposing sentence, quoted
the Scottish philosopher William Barclay: ‘The Romans had a
proverb that money was like sea water. The more you drink the
thirstier you become.’

Advice to young lawyers
I doubt very much that Dickie Scruggs started out his legal career
by engaging in grossly unethical and even criminal conduct. I
believe that Scruggs, upon graduating from the University of
Mississippi Law School near the top of his class, was a decent,
idealistic young man.

I suspect he became unethical like you too will become
unethical, if you do – a little bit at a time, by cutting a corner
here, by stretching the truth a bit there.

None of the little things that you will do, almost unthinkingly,
will seem to be so bad in itself – an added 15 minutes to a time
sheet here, a little white lie to cover a missed deadline there.
After a few years, you will not even notice that you are lying and
cheating and stealing every day that you practise law. Your entire
frame of reference will change. Instead of reflecting the notions
of right and wrong according to which you conduct your personal
life, your decisions will reflect the set of values by which you
conduct your professional life – a set of values that embodies
not what is right or wrong, but what is profitable, what you can
get away with.

Research has shown that, with the exception of those living
in poverty, people are almost always wrong in thinking that
more money will make them happier. Once people are able to
afford life’s necessities, increasing levels of affluence matter
surprisingly little. When people experience a rise in income, they
quickly adjust their desires and expectations accordingly – and
conclude, once again, that more money will bring them more
happiness. Psychologists aptly refer to this process as the ‘hedonic
treadmill.’

This is the best advice I can give you, young lawyer: Right
now, make the commitment – not just in your mind, but also in
your heart – that, although you are willing to work hard and
you would like to make a comfortable living, you are not going
to let money dominate your life to the exclusion of all else. And
do not just structure your life around this negative; embrace a
positive. Believe in something, care about something, so that
when the culture of greed presses in on you from all sides, there
will be something inside you pushing back. A
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This is only partly confirmed by rule 7.2, which relates to the
marking of briefs. After enjoining counsel to mark a brief at the
earliest opportunity, the rule continues as follows:

‘7.2.3 Once marked, the fee may not be increased or

reduced by reason of the result of the case, nor may a fee in

any circumstances be altered later than one month after it has

been marked unless the consent of the Bar Council to make

such alteration is obtained.’

If an alteration is made after one month, the Bar Council’s con-
sent to any alteration must be sought. Before the end of that
month, the marked fee may be reduced by counsel without the
intervention of the Bar Council.

Such an amendment can only take place by agreement. This
follows from rule 7.2.2, which entitles counsel to mark a brief
with a reasonable fee and, if the attorney does not object, to
recover that amount. The right to recover in this situation is thus
based on a type of tacit agreement, or perhaps a regulatory
endorsement of the principle of Smith v Hughes (1871) LR 6 QB
597.The attorney is therefore bound by the impression of con-
sent that he creates by not objecting to the fee.

That being the normal position in most fees charged by
counsel (unless of course, as earlier suggested, counsel agrees
the fee in advance with his attorney), it seems to follow that any
departure by way of a reduction of that fee can only sensibly
and legally be done by agreement between the two parties
(counsel and attorney).

Rule 7.2.3 thus entitles counsel to reduce the fee by agreement
within one month, and thereafter with the consent of the Bar
Council. The problem is that discussions around a possible
reduction in the fee most probably typically only occur later than
one month. It is before the attorney is obliged to pay but when
due date approaches that he would be inclined to raise this
issue with counsel, and ask for a reduction in the fee. As fees
are only recoverable after 60 or 90 days (depending on the
Bar), most fee disputes of this nature will thus have to be referred
to the Bar Council.

As always, the Cape seems to depart from the national
position in crucial respects. Any agreement to depart from the
original marked fee or originally agreed payment schedule may
only be concluded with the consent of the Cape Bar Council,
where a matter falls under its jurisdiction.

This begs the question as to the policy objective underlying
restrictions of the rules on compromising the amount of counsel’s
fees. The obvious interpretation seems to be that this is rooted in
the erstwhile blacklist rule, whereby a united front was put up
and counsel in effect went ‘on strike’ against a particular
defaulting attorney in order to enforce payment. This mechanism
was further bolstered by provisions which rendered it improper
for counsel to ‘break ranks’ and not to blacklist defaulters. By

the same token, counsel were not allowed to break ranks by
‘letting off’ defaulting attorneys by agreement or waiver (whether
before or after default).

In 2001 the blacklist rule was amended as set out above.
This was the result of considerations of competition law in terms
of which a boycott or a blacklist is in certain circumstances
regarded as an improper infringement of the principle of free
competition between players in the market. By placing attorneys
on a blacklist, the interests of the public are affected in that the
services of affected attorneys, at least insofar as litigation through
counsel is concerned, are removed from the marketplace.

The question is whether, having removed the weapon of the
blacklist from the rule book, the Bar can still justify rules pro-
hibiting compromise of fees. In any normal commercial setting
one would be hard pressed to explain to a lay member of the
public how reaching a compromise whereby a member of the
public gets the benefit of a lower fee for legal services, could be
labelled as ‘improper’, all other things being equal.

What is more, the effect of the default list has been watered
down significantly, which makes one question, at the policy level,
the need for mechanisms that restrain counsel from breaking
ranks by compromise. It was understandable that counsel were
prevented from breaking ranks under the blacklist regime: The
more counsel did that, the weaker the system of enforcement.
Under the present system there is no longer a blacklist. There is
at best a system of ‘naming and shaming’. That object will
however still be served by the obligation to report defaulters. But
is it not sensible to allow counsel to settle bona fide disputes
themselves, and to ‘name and shame’ defaulters who do not
settle their debts?

The restraints placed on compromising fees probably also
relate to the earlier prohibition on undercutting one’s colleagues,
and the still-extant admonition in rule 7.1.1 that counsel’s fees
may not ‘undervalue’ their services. Compromising a fee is
however a far cry from undervaluing one’s services. Besides, it is
always possible to retain the prohibition on undervaluing, even
by way of compromise.

An analogy may be useful here. The Labour Relations Act
contains provisions that authorise strikes by employees and
various other protections. It also in section 5 prohibits any
agreement preventing any employee exercising his or her rights
under the Act. However, section 5(3) then provides that ‘nothing
in this section precludes the parties to a dispute from concluding
an agreement to settle that dispute.’

The point is that settlement by agreement is normally a
worthwhile social good. It should be encouraged, not hamstrung
by rules. Perhaps it is time that the complex set of rules governing
fees, (and in particular the contradiction between the Cape rules
and the national rules), be revisited and brought in line with
commercial practice. A
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