
Introduction
The final report of Lord Justice Jackson1 is of interest to jurists far
beyond the United Kingdom. Although some of the technical
aspects relate only to that jurisdiction, what is of wider significance
is the ongoing vigilance required to craft a costs regime that can
balance the need to provide access to justice with the available
resources and still discourage reckless or speculative litigation. I
was fascinated by the creativity and the attention to detail in
pursuit of the fine balance sought to facilitate swift access to
justice and nurture the legitimacy of the courts, while affording
legal practitioners a reasonable remuneration and without
crippling the state or other litigants perceived to have deep pockets.
However, first it is necessary to describe and comment on our
rather different South African costs scenario.

Costs ultimately are about the resources necessary to access
justice. The city centre of Cape Town provides a partial picture of
South Africa. The visitor can fly in, order a latte with an English
breakfast, read The Times on line (albeit after paying a
subscription) and communicate with the financial markets of
Johannesburg and the northern hemisphere in real time.
However, travelling from the airport, a visitor would catch a
glimpse of the other South Africa. In kilometre after kilometre of
shack dwellings inhabited by the urban poor and unemployed,
the issue is not what is on the menu for breakfast but whether
there will be a meal that day and/or the next. A newspaper in
the vicinity, if any, is likely to be a week old copy of a tabloid that
dilutes facts with copious sensationalism. Jet travel and the
London stock market are less important than whether train fare
can be found to travel to Cape Town and whether it will be
possible to find employment and earn R100 (slightly more than
eight UK Pounds) as a casual labourer for a day’s work. If not,
there will be nothing to eat the next day. In this other South
Africa, life expectancy does not extend beyond 50.2 Going to
court to enforce delivery of basic municipal services does not
usually even occur to the community as an option. Sporadically,
but throughout South Africa, protests in the form of road block-
ades and stone throwing are common place regarding lack of
delivery of basic municipal services, amongst others, to the urban
poor. Such protests are so widespread that they seldom make
the news unless they overflow into the affluent South Africa.

The point is – why do the poor in South Africa not see the
courts as an avenue for the resolution of their grievances? The
answer is complex and is invariably rooted in our South African
history, but I want to suggest that at the core of the riddle is the
reality that the poor cannot afford the cost of civil litigation.

This reality is very different to what our Constitution envisaged.
We must measure our current status quo against two key con-
stitutional provisions:

‘Equality3

(1) Everyone is equal before the law and has the right to equal

protection and benefit of the law.” and

‘Access to courts4

Everyone has the right to have any dispute that can be resolved

by the application of law decided in a fair public hearing before

a court or, where appropriate, another independent and impartial

tribunal or forum.’

The costs regime in South Africa:
Criminal proceedings
One of the characteristics that distinguishes civil proceedings
from criminal proceedings in current South African law is that in
criminal proceedings a decision is reached in advance as to
who will fund the legal representation of the parties.

With rare exceptions, the state is represented by a prosecutor
who is in the full time salaried employment of the National
Prosecuting Authority. The accused person on the other hand
will usually be represented either at own cost (inclusive of
insurance based representation) or through state funded
representation. A third scenario is the unrepresented accused
usually in the district courts but state funded representation is
always arranged on such occasions. As we all know the right of
an accused person to legal representation was well established
in Roman Dutch law.5 What is of more recent origin is the right
of an accused person to legal representation where he/she cannot
afford the cost of his/her own legal representation. This is now
established in Section 35 (3) (g) of the Constitution:

‘Every accused person has the right to a fair trial, which includes

the right …
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(g) to have a legal practitioner assigned to the accused person

by the state and at state expense, if substantial justice would

otherwise result, and to be informed of the right promptly.’

Prior to 1994 limited legal aid was available to accused persons
through the Legal Aid Board6 (which had a very limited budget),
the pro Deo scheme7, which provided legal representation by
(usually very junior) advocates in capital cases and by
nongovernmental organisations.8 However, only since the coming
into operation of Section 25 of the interim Constitution9 has an
indigent accused had a universal right to legal representation at
state expense. However there are limitations to this right:

1. The accused has no right to choose the legal practitioner to

be assigned to him/her10, although the assigned legal prac-

titioner must be able to provide competent legal represen-

tation.11 The overwhelming majority of criminal matters are

dealt with by salaried attorneys, advocates and candidate attor-

neys employed by Legal Aid South Africa (previously known as

the Legal Aid Board).12

2. Legal aid is only available on relatively major charges. The

accused must face the prospect of direct imprisonment of more

than three months and any fine imposed as an alternative to

imprisonment must be likely to remain unpaid two weeks after

sentence.13

3. Legal aid is means tested. While the ultimate test is whether

substantial injustice would otherwise result, and while persons

who cannot afford the cost of their own legal representation are

given legal aid despite exceeding the means test, legal aid

remains largely for the very poor.14 Legal Aid SA is investigating

the introduction of a contribution scheme that would extend

legal aid to skilled workers, but whether funds will be made

available remains to be seen. Ironically, means testing has to

date15 proved ineffective in excluding the very rich who arrange

their affairs in such a way that assets are held by companies, the

shares in which are held by trusts of which their children are the

beneficiaries. The very rich themselves appear to lack both

assets and income. Based on the view held by judicial officers

that the Legal Aid Guide only binds Legal Aid SA but not judicial

officers, means testing has also proved ineffective in conserving

the limited resources of Legal Aid SA in lengthy trials. Where

judicial officers are faced with the prospect of either sitting

through a lengthy trial with an unrepresented accused(s) or

ordering Legal Aid SA to provide legal representation at state

expense to that accused person, the convenience of the judicial

officer tends to triumph.16 Argument that many deserving

applicants will be denied civil legal aid as a result of the diversion

of resources to lengthy criminal trials, tends to fall on deaf

judicial ears.

4. The right to appeal is limited to an application for leave to

appeal to the court a quo followed (if necessary) by a petition to

the appeal court. Any further application for leave to appeal is

discretionary.17 If leave to appeal is granted but the appeal is

unsuccessful, any further appeal is discretionary.

These limitations may appear severe from the perspective of jurists
from developed jurisdictions. However, from the perspective of
the developing world the South African experience of being able
to provide a more or less comprehensive system of legal aid in
criminal cases, on a budget of less than one billion Rand per
annum, for a population of 49 million people, in a society with

high levels of serious crime, is regarded as a triumph. In fact,
Legal Aid SA receives regular delegations of visitors from the
developing world who are anxious to learn from the South African
experience. In practice, accused persons in South Africa are now
routinely informed by judicial officers of their right to legal
representation and of their right to apply for legal aid. It has
been held that failure to inform an accused of his/her right to
legal representation is an irregularity18 although there is no pre-
judice where the accused would in any event have been con-
victed.19 The right to representation is taken seriously in South
Africa to the extent that where the trial court has failed to do
everything possible to ensure the realisation of this right an appeal
court may set aside the conviction.20

It is worth mentioning the two fundamental reasons why Legal
Aid SA has been able to provide legal aid in criminal cases for
a population of 49 million people on a total budget of less than
85 million UK Pounds per annum. The first reason is that over
90% of all legal aid matters are assigned to legal practitioners
employed by Legal Aid SA.21 The economies of scale and levels
of expertise that were achieved when salaried legal practitioners
became the primary delivery mechanism for the provision of legal
services in the limited field of criminal law, banished the idea
that legal aid is only affordable in rich developed countries.
Secondly, Legal Aid SA determines its own tariffs for those matters
that are referred to private practitioners. This required an
acrimonious showdown with the legal professions when legal
aid tariffs were significantly reduced in 1999 and the process of
transferring most of the work to salaried legal practitioners
commenced in 2000, but the results have made legal aid for
criminal matters financially sustainable in the long term in South
Africa.

Occasionally, Legal Aid SA still has to grapple with escalating
costs in matters in which private practitioners are instructed. An
example of this is the Boeremag case in which 23 accused were
charged with treason, murder and various related offences in
an alleged ultra right wing conspiracy.22 By June 2010, this
matter, which commenced during the 2003-04 financial year,
had cost the taxpayer R 27 385 606. Although some costs23

were incurred in the 2003-04 year the major costs were incurred
from the 2004-05 financial year. The accused are represented
by ten legal practitioners because of numerous alleged conflicts
of interest. The alleged conspiracy consists chronologically of
three parts with each accused participating in one part. With the
benefit of hindsight, Legal Aid SA should have dispensed with
the privately instructed legal practitioners and employed, at most,
three moderately senior and seven more junior legal practitioners
to deal with this matter. Remuneration costs would have
amounted to about R 2 160 000 per annum at current rates.24

Total remuneration costs for the six years to date would have
amounted to about R11, 2 million25 and total cost to Legal Aid
SA would have been approximately R15 million to date.26 Merely
assigning salaried legal practitioners to the Boeremag case would
have reduced the costs to about 55% of those actually incurred
to date. This is in line with audited pilot projects conducted prior
to the roll out of the Justice Centres by Legal Aid SA, which
showed that the costs of matters finalised by salaried legal
practitioners was about 50% of the cost of matters finalised by
legal practitioners in private practice, even at legal aid tariffs.
Furthermore, I have little doubt that with proper performance
management salaried legal practitioners employed by Legal Aid
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SA would have finished the Boeremag matter before the end of
the 2008-09 financial year. The trial judge, with all due respect,
is in no position to performance manage the legal practitioners
involved in representing the accused. Apart from his position as
presiding judicial officer and the non inquisitorial attitude of
South African judges in general, the trial judge is ill equipped by
his background for any managerial role. Like many judges, his
background before becoming a judge involved practice as an
advocate and did not require management skills or experience.
This lack of performance management in cases conducted by
private legal practitioners when carrying out legal aid instructions
is not some trivial academic detail. What is actually being
discussed in the Boeremag context is some 17 500+ hours27 of
professional time denied to woman and children who needed
civil legal aid but had to be turned away for lack of capacity.
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EndnotesEndno tesEndno tesEndno tesEndno tes
‘Commercial side of law practice’, continued from page 36.

A

1_1232621722.pdf . In 2009 the Council of Australian Governments established
a Taskforce on Reform of the Regulation of the Legal Profession the first term of
reference being that national competition policy principles apply to the legal
profession. There have been statutory interventions in that country.

21 In the paper in footnote 10 supra, p 12. He makes the point that this may in
practice not enhance quality in the market for legal services but create a market for
‘lemons’, that is, for second-rate services.

22 BSB press release of its paper on the introduction of so-called ProcureCos.
23 Consultation Paper on possible amendments to the Public Access Rules issued on

1 December 2011.
24 Footnote 10, pp5–6.
25 Commissioner, Competition Commission v General Council of the Bar of South

Africa & others 2002 (6) SA 606 (SCA).
26 Abstracting a total of income taxes and VAT paid by advocates, dividing it by 365

and multiplying by 4 should not be difficult for SARS although I suspect that the
Minister of Finance might jib at this arrangement.

27 If the advocate is struggling almost any trial is likely to be lucrative.
28 The R21 per day that was the rate for such cases when I started practice, whilst

meagre, was undoubtedly a helpful supplement to the incomes of some young
practitioners.

Endno tesEndno tesEndno tesEndno tesEndno tes

15 The judgment of the Supreme Court of Appeal is currently awaited in the matter
of Legal Aid Board v The State, Gary Patrick Porritt and Susan Hilary Bennett,
Appeal Court Case No. 363/09. [Editorial note: Now reported as Legal Aid Board
v S and Others (363/09) [2010] ZASCA 112; 2011 (1) SACR 166 (SCA);; 2010
(12) BCLR 1285 (SCA) ; [2011] 1 All SA 378 (SCA) (22 September 2010)].

16 See Legal Aid Board (Ex parte) v Pretorius [2007] 1 All SA 458 (SCA).
17 2009 Legal Aid Guide Chapter 4 paragraph 4.4.3 page 45.
18 S v D en Andere 1997 (2) SACR 671 (C); section 9 of the Constitution of the

Republic of South Africa Act 108 of 1996 and S v Msenti 1998 (1) SACR 401 (W).
19 Hlantlala v Dyantyi [1999] 4 All SA 472 (A).
20 Radebe v S [2006] 4 All SA 304 (T).
21 According to the 2008/2009 Annual Report of Legal Aid SA p 19, 395 088 of a

total of 434 922 new matters were assigned to Justice Centres (salaried legal
practitioners) in the 2008–09 financial year.

22 Note 18 supra.
23 R391 774.
24 (R300 000 X 3 ) + (R 180 000 X 7).
25 Assuming each year’s remuneration costs are 6.4% higher than the previous year
26 34% added to remuneration costs to reach total cost to Legal aid SA.
27 15 months/250 days X 10 practitioners X 7 client hours per day.
28 http://www.telegraph.co.uk/financetopics/budget/6772946/Pre-Budget-Report-

Legal-Aid-and-NHS-database-under-threat.html 10 December 2009.
29 http://whyy.org/cms/news/government.politics/2010/05/24/n-j-budget-cuts-legal-

assistance-to-the-poor/38877 24 May 2010.
30 http://www.bcgeu.bc.ca/Legal_Aid_offices_close_limiting_access_to_legal_services

26 March 2010.

Perhaps what I’m also saying here is that in hindsight the
South African legal aid scheme provides serious lessons to other
legal aid providers in the developed world in particular. The
budget cuts in those countries can only mean less legal services
to those who need these.

In the UK the pre-Budget report announced cuts of UK Pounds
600 million in the total legal aid budget for England and Wales
of UK Pounds 2.1 billion.28 In New Jersey, USA, budget cuts to
legal aid of 33% were announced in May 2010.29 In British
Columbia, Canada, the budget for defending suspects in major
criminal trials has been cut by 41%.30

[Part 2 of Justice Mlambo’s contribution will be published in
2012 August Advocate.]
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