
The Legal Practice Bill (LPB) has, after more than a
decade, been finalised and submitted to
Parliament. It is a watershed piece of legislation. A
number of people have already commented on it.
Their comments cover the full spectrum from
describing it as the end of the independent Bar
and the legal profession, to the Minister stating that
it is an essential piece of legislation to redress past
imbalances that will in fact enhance the
independence of the legal profession.
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abolition of the societies of advocates, is unconstitutional. As far
as the regulation of fees is concerned, this is a contentious and
emotional aspect. History has shown that, in the long run, price
control never works and distorts the market. The GCB believes
that the current system of determining fees, if properly applied,
will work much better than the system of prescribed fees envisaged
in the LPB.

The GCB and LSSA met on Saturday, 7 July 2011, to discuss
the LPB. There seems to be consensus that the day-to-day running
of the attorneys’ and advocates’ professions should remain with
the various law societies and societies of advocates. The LSSA
also seems to accept that the LPB must contain a mechanism to
ensure that there is no dominance by any category of legal
practitioners over another in respect of the core values that affect
that category and that these core values must be set out in the
LPB. This mechanism may take the form of a parity of re-
presentatives (which is contrary to the current provisions of the
LPB), a weighting of votes in respect of the defined issues or a
veto. In the event of a stalemate, the LPB should provide a
deadlock-breaking mechanism such as a referral to an inde-
pendent arbitrator, for instance a retired judge or the Legal
Services Ombud. The LSSA undertook to furnish the GCB with

its position paper on the LPB prior to the
GCB’s annual general meeting on 20 and
21 July 2012.

The LSSA and GCB will request the
portfolio committee in Parliament for an ex-
tension of time until the end of August 2012
to make submissions on the LPB. If this
extension is granted, the LSSA and GCB will
meet in August to discuss the details of the
LPB, what the LSSA and GCB agree upon and
what our remaining differences are.

If the Parliamentary Portfolio Committee
approves the LPB in its current form and
Parliament passes it, it seems inevitable that
the GCB will have to litigate on certain aspects
of the LPB. The GCB will do everything in its
power to resolve the contentious issues without

resorting to litigation.
It is a matter of concern that the LPB will introduce a new

bureaucracy that the profession has to finance.
There is much in the LPB that the GCB supports. Transforma-

tion, forensic excellence, access to justice and independence are
all matters that are fundamental to the profession. The question
is whether the LPB addresses these issues adequately.
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There is no doubt that the LPB, although it recognises the con-
tinued practice of advocates as a referral profession, essentially
brings to an end the independent advocates’ profession in its
present form. The LPB abolishes the existing societies of advocates
and provides that, in future, decisions affecting advocates will
be taken by a body consisting of a majority who are not advocates,
including three ministerial appointees.

The majority of the Legal Practice Council will be practitioners:
ten attorneys and six advocates. The re-
maining five members will be a teacher of
law, a legal academic nominated by law
teachers, legal academics or organisations
representing them, a person nominated by
Legal Aid South Africa and three ministerial
appointees.

On the face of it, it appears that the Legal
Practice Council will not be dominated by the
executive. However, if (as is ANC policy) certain
of these persons are deployed cadres, there
is the risk that the majority of the Legal Practice
Council will consist of loyal ANC cadres whose
loyalty may rest with the ANC and not an
independent legal profession. This is why the
LPB must be submitted to rigorous scrutiny.
The independence of the Bar and the legal
profession is fundamental to the rule of law and the Constitution
and can never be compromised.

The two aspects that have immediately raised concern in the
profession are the abolition of the societies of advocates and the
capping of legal fees by the Minister so that it is affordable to
‘the citizenry.’ The GCB obtained an opinion from constitutional
experts that section 97(2), which provides for the eventual
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