
The theme of the conference was ‘Towards democratic elections
and the peaceful transfer of power in the SADC region.’ A sad
punctuation to the opening address was reference to the
circumstances in Swaziland where the independence of the
judiciary was threatened, this time not by the Executive as is
often the case, but regrettably by the Chief Justice, who as re-
ported, had preferred some professional misconduct complaints
against a fellow judge to the Judicial Services Commission in
that country over which he presides. There are also indications
that the role of the King in that country was not any distant to
the issues that brought the judge into collision with the Chief
Justice. This is a subject requiring unflinching vigilance on the
part of the profession.

Elections
The troubled history of SADC countries in achieving democratic
practices in terms whereof power is transferred from one group to
another, where popular electorate opinion directs, is replete with
controversy at the least and mayhem at worst. To change this
picture requires a process through which those who come to power
do so through credible, free and fair elections and the ultimate
respect for the rule of law.

In addressing the conference, Advocate Pansy Tlakula, the
then Chief Electoral Officer, Electoral Commission of South Africa,
now chairperson of the commission, delivered a paper on ‘Pro-
moting Democratic Elections and Free and Fair Electoral Processes
in The SADC Region – Lessons From South Africa’. It was evident
from her address that central to ‘free and fair’ elections is the
extent to which measures are in place to ensure transparency in
all aspects of the elections. To make elections free, Tlakula
emphasised, required citizens to have the right and opportunity
to choose; have freedom of assembly; that of association; freedom
of expression, information and movement – for candidates, parties,
voters, media, observers and other stakeholders.

In concluding her address, Tlakula expressed her satisfaction
at the promise that most countries on the African continent have
or are in the process of establishing independent electoral bodies
and are looking at the reform of their electoral legislation and
framework in order to enhance the credibility, integrity and
legitimacy of their electoral processes. The other troubling element
is what Tlakula calls ‘incumbency’, that is, the use of state re-
sources by the ruling party in election campaigns. Freedom of
the press also seems to be under stress, with harassment,
intimidation and unlawful arrest and detention of media prac-
titioners and opposition political parties in the run-up to election
being commonplace.

Zimbabwe
Tinoziva Bere, a legal practitioner in Zimbabwe, delivered a very
grim picture of the status of the impasse in Zimbabwe. Nothing
could be more graphic. He said he comes from a place where
rulers choose themselves, feel strongly about being removed
from power, have killed and maimed to stay in power, created a
culture of hate and intolerance against any citizen who seeks to
participate in government or to replace them, resent and
demonise any contest for power, view elections as a threat and
not a choice and elections which obtain under a heavy cloud of
violence, hatred, repression and suppression. Bere attributes the
difficulty experienced in a smooth transfer of power to protracted
post-election violence and negotiated settlements.

The Zimbabwean Government, argued Bere, does not appear
to have recognised the vital need and importance of civic voter
education nor to have adequate resources for that purpose. There
are persistent problems with ensuring that the voter registration
process is properly managed and the voters’ roll suffers from
lack of integrity with ‘ghosts’ appearing on it. He documented a
series of violent occurrences over the period 1985–2008; pointed
to unequal access to the media with Government owning and
controlling the major newspaper and the Zimbabwe broadcasting
holdings.

International Criminal Court
The other notable paper delivered at the conference was by Judge
Sang-Hyun Song, the President of the International Criminal
Court, addressing serious crimes of concern to the international
community.

The role of SADC countries in the International Criminal
Court was pointed out to be beneficial with five out of the current
eighteen judges of the International Criminal Court coming from
Botswana, Mali, Ghana, Kenya and Uganda.

He spoke of ‘complimentarity’, the idea that nations are the
primary parties responsible for trying suspects of mass atrocities,
Song emphasised the secondary role played by the International
Criminal Court (ICC). As long as national jurisdictions properly
investigate and prosecute these crimes, the ICC cannot and will
not interfere.

The appeal by Song was that in order to make real advances
in the global struggle against impunity, there is a need to streng-
then the work of the ICC; domestic jurisdictions must also, in
parallel, be strengthened, for the two are mutually dependent.
National jurisdictions need to be fully able to tackle mass atro-
cities, have adequate legal framework to achieve that purpose,
have professional investigators, judges, prosecutors and defence
counsel, material resources and most importantly, a willingness
to prosecute these crimes in which, most times powerful persons
and even state officials are implicated.

It remains the unending obligation of professional bodies
and the lawyers’ associations not to wink even for a moment
where the threat undermining the rule of law continues un-
attended. It is not in the distant past when one Nobel Prize
Laureate sauntered to the podium with a triumphant announce-
ment that one of the most powerful nations on the planet has
gone across a country of different sovereign boundaries and
killed a world renowned villain.

What is alarming is that this too, by the most powerful, is
done and resolved outside the parameters or operation of
international law. A
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