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includes implementing national legislation29 and developing and
implementing national policy.30 It is correct therefore to say that
the executive decides policy. But that is only half the story. The
other half is that policy must be consistent with the Constitution,
and if it is not, it is the duty of a court to say so and to declare
it to be invalid to the extent of its inconsistency.

A simple example will illustrate this. A decision by a
government to allocate houses in social housing projects only to
supporters of the governing party, or to employ only men as
teachers, would be policy decisions, but would be inconsistent
with the equality clause of the Constitution, and would have to
be set aside by the courts. The same is true of more complex
policy issues that have come before the courts. Thus, the
Constitutional Court held that the policy of prohibiting doctors
in public hospitals from prescribing antiretroviral therapy to
combat mother to child transmission of the HIV virus was
inconsistent with the Constitution. In doing so it said:

‘Where state policy is challenged as inconsistent with the

Constitution, courts have to consider whether in formulating

and implementing such policy the state has given effect to its

constitutional obligations. If it should hold in any given case that

the state has failed to do so, it is obliged by the Constitution to

say so. In so far as that constitutes an intrusion into the domain

of the executive, that is an intrusion mandated by the Constitution

itself.’31

And this is the source of the tension. For as Chief Justice Gleeson
said, those who exercise political power do not like being checked
and balanced. But that is what is required in a constitutional
democracy.

Courts should, however, be astute to distinguish between an
intrusion into policy that is mandated by the Constitution, and
one that is not. The Constitutional Court has made this clear,
saying:

‘Although there are no bright lines separating the roles of the

legislature, the executive and the courts from one another, there

are certain matters that are pre-eminently within the domain of

one or other of the arms of government and not the others. All

arms of government should be sensitive to and respect this

separation. This does not mean, however, that courts cannot or

should not make orders that have an impact on policy.’32

Policy is the basis of almost all legislative and executive action.
Sometimes it is the particular steps taken by the legislature or the
executive to implement policy to which objection is taken, and
which become the subject of litigation. More rarely it is the policy
itself that attracts the objection – and it is when this happens that
the potential for tension between the judiciary and other arms of
government is likely to be most pronounced. The former can be
put right without abandoning the policy; the latter cannot.

The Constitutional Court has been sensitive to the role it has
where policy is challenged, referring to its ‘institutional respect
for the policy-making function of the two other arms of
government,’33 and explaining that courts have ‘a restrained
and focused role’34 in such matters, which requires them to hold
organs of state, including the legislature and the executive, to
the requirements of the Constitution. Where policy is an issue,
they have to decide whether or not it is in accordance with the
Constitution; if it is not they must declare the legislation or conduct
that gives effect to the policy to be invalid. That is their duty and
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