
18 Advocate August 2012

A full Bench of the North Gauteng High Court in the matter of
The Pretoria Society of Advocates & Another v Geach & Others
2011 (6) SA 441 (GNP) recently considered the issue of double
booking and overreaching. Some of the salient features of the
conduct involved and the findings of the court bear mentioning
to reinforce the ethical duties of counsel. The GCB Uniform Rules
and the rules of individual Bars set out comprehensive ethical
standards by which advocates must conduct themselves. The case
serves as an endorsement of the Bar’s standards in the case of
double booking and overreaching. By doing so the court lays
down not only the standards of conduct required of advocates as
officers of the court, but also what is expected of all practitioners,
even those who are not advocates, who appear in the High Court.

The background to the matter was the following. Twelve of
the thirteen advocates admitted in the course of the disciplinary
enquiries held by the Pretoria Bar before the striking off
applications, that they had double booked. The court held that
all the respondents were guilty of double booking. They held
two or more briefs for the same day in Road Accident Fund (RAF)
matters set down for trial. The number of times they did so varied.
The severity of the transgressions varied from a maximum of
651 transgressions resulting in an unlawful gain of just under
R6 million, to 16 transgressions, and to the lowest unlawful
gain of R94 000. These charges covered a period of 10 months,
from February to November 2009. In some of the cases, findings
of fraud were made, arising from misrepresentations about the
time spent on the cases.

The fact that the conduct related to 13 senior members of the
Bar, including two silks, has tarnished the Bar’s proud reputation
for integrity and its tradition of upholding the law, and protecting
the rights of the vulnerable. Even more troubling are the court’s
observations about members of the Bar not reporting
transgressions which took place in plain sight (notwithstanding
a positive duty to do so in terms of GCB Uniform Rule 1.6) and
the Bar’s initial response to act reactively (that is to wait for
complaints, meaning if no one complains, no harm has been
done) and not proactively. One is reminded of the admonition
of Edmund Burke: ‘All it takes for evil to succeed is for good men
to do nothing’. The court rebuked the Bar Council for its inaction
and called on it to get its house in order, and more seriously
that ‘the rot is in the woodwork’.

At the heart of the matter is the willingness of counsel to act
dishonestly. The motive in most cases involving double booking
is to mark excessive fees, or as the court held it was a case of
greed. The conduct relevant to these charges did not fall in a
grey area where there may be bona fide room for error. As the
court found, the conduct was dishonest hence there was no room
for diminished responsibility such as arguing that marking a

trial fee in more than one brief for the same day amounts to
overcharging, and not overreaching, the latter implying cheating,
duping, misleading or trickery. Since in these matters the RAF
invariably paid the costs, they would have paid the fees that
were marked because it would expect that the respondents had
prepared on the basis that they would run the trials if the
settlement discussions failed. In other words the RAF was duped
and counsel intended to mislead the RAF into believing that he
was instructed on trial, when in fact it was not intended that the
matter should go to trial, and the respondents did not prepare
on the basis that they would conduct the trial if the settlement
discussions failed. The misrepresentation could not succeed
without the assistance or gross dereliction of duty on the part of
the briefing attorneys.

A convergence of various factors provided the means for the
counsel involved to take more than one brief and create the illusion
that he had been briefed in each one on trial. Firstly, they were
invariably briefed to settle the case and not to conduct the trial.
Secondly, the RAF had decided not to settle cases more than 20
days before the trial date, which was supposed to ease its cash
flow. Thirdly, the RAF did not carry out trial preparation well before
the trial date. Fourthly, counsel were engaged shortly before the
trial date. Fifthly, the instructing attorney assisted in creating the
illusion that the briefs were on trial when in fact they were not.

The Uniform Rules of the GCB were quite clear: it prohibited
both double booking and overreaching. GCB rule 2.6 at the
time prohibited counsel from accepting a brief in circumstances
where he would have to surrender the brief for whatever reason
and the surrender of the brief would cause inconvenience and/
or embarrassment and/or prejudice to his client and/or a
colleague who would succeed him in the brief and/or his in-
structing attorney. It is manifest that accepting two or more trial
briefs for the same day has the potential to bring about the
consequences contemplated in the rule, therefore it would be
improper to do so.

The Uniform Rules of the GCB deal with marking of fees in
rule 7.1. The rule prohibits agreements for an excessive fee. In
determining a reasonable fee the following factors must be
considered: (a) the time and labour required, the novelty and
difficulty of the questions involved and the skill required to
properly conduct the case, (b) the customary charges by counsel
of comparable standing for similar services, and (c) the amount
involved in the controversy and its importance to client.

In dealing with rule 7.1 the court stated: ‘If multiple briefs are
not real trial briefs, to mark them as real trial briefs is in conflict
with rule 7.1.1 which requires a reasonable fee for work actually
done. A fee cannot be reasonable if it is marked on a false basis.’

The troubling part of the conduct of all involved was the
willingness and readiness with which the respondents assented
to act improperly, and the instructing attorneys providing the
means and opportunity for the transgressions to occur. It is the
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duty of counsel to draw the attention of an instructing attorney
to any impropriety attaching to his instructions, and obviously to
refuse to act if required to conduct himself improperly. The
instructing attorney on the other hand acts on behalf of the
client in instructing counsel. He is duty bound to represent his
client’s best interests. The attorney is ordinarily better equipped
than the client to assess whether the fees marked by counsel are
reasonable or excessive, being acquainted with the fees normally
marked by counsel for the type of work involved and the seniority
of counsel involved. This is part of the repertoire and expertise of
a reasonably skilled litigation attorney which the client employs
and which the attorney is reasonably expected to provide. It is
for this reason that counsel is precluded in terms of the Uniform
Rules of the GCB from agreeing fees directly with the client and
from receiving payment directly from the client (see GCB Uniform
Rules 7.1.2 & 7.9 respectively). It is therefore not surprising that
the court directed that its judgment be sent to the Law Society of
the Northern Province for it to carry out its own investigations
and take appropriate action.

It is permissible for counsel to accept a brief to settle a matter
(see GCB Uniform Rule 2.8). The above case illustrates the
inherent pitfalls and duties of counsel when accepting such briefs.
Where the brief is offered in the following circumstances: the
client is not sufficiently prepared to conduct the trial (through its
own fault), there are little prospects of the client obtaining an
adjournment, the settlement discussions are required to take place
shortly before the trial and perhaps even on the trial date itself,
counsel should be aware of the danger that the client may have
to proceed with the trial should a settlement not be concluded.
Counsel should be alive to the prospect when he accepts the
brief that he may through the circumstances of the matter have
to carry on with the matter to trial should it not settle. This duty
can conceivably arise in terms of GCB Uniform Rule 2.6. If counsel
holds another trial brief, he should not accept a brief to settle a
matter which is set down for trial on the same day as there is the
potential that if the matter cannot settle, that he may have to
conduct the trial, but then would have double booked. He then
faces the further difficulty that he cannot pass the brief to someone
else as he should reasonably have foreseen the very consequences
postulated in Uniform Rule 2.6. It would be advisable in such
circumstances to inform the instructing attorney of the real prospect
that a court may not permit counsel to withdraw at the last minute,
and counsel will have to carry on with the trial if the matter
cannot settle. The necessary corollary of such a brief is that counsel
should be briefed on trial and not to settle. This kind of situation
is likely to arise more often where the settlement discussions take
place shortly before or on the trial date.

The respondents in the above matter were called upon to
consider the briefs that were offered to them in the above light,
and given their commitment to existing trial briefs, they should
have declined to accept the briefs that were offered to settle the
matters that were already set down for trial on the same day as
their other existing trial briefs.

The court approached the matter somewhat differently, by
finding that the respondents double booked because they marked
fees as though they were briefed for trial in two or more matters
that were set down for the same day. However, having found
that the briefs were in reality not instructions to appear on trial
but to settle, and having ordered the repayment of what was
unduly earned, it is doubtful that the conclusion that they double

booked can be supported on that reasoning, even though the
conclusion was a correct one. The fact of the matter is that the
counsel involved double booked because they accepted briefs
that they could not surrender if a settlement was not concluded,
and therefore acted in conflict with Uniform Rule 2.6. The
circumstances surrounding the RAF cases in question suggested
that the briefs were offered in close proximity to trial and if a
settlement failed, there was likely to be prejudice that would be
occasioned to the client, inconvenience caused to the court and
the other party, and embarrassment that would arise to the
colleague who is to succeed him in the brief. By all accounts the
counsel involved was expected to be available to conduct the
trial as the RAF paid their fees as on trial. When the respondents
accepted the briefs they should at that point have been available
to conduct the trial if the settlement discussions failed, otherwise
they should have declined the briefs.

The fact that they marked fees as if on trial would have been
dishonest, as the court found, because in the circumstances the
respondents well knew that they could not accept other trial briefs
as such briefs would clash with existing trial briefs. The
respondents could only have conceivably accepted the briefs as
briefs to settle (albeit improperly for the reasons indicated above),
hence they were never entitled to mark fees as if on trial. The
overreaching did not arise from a bona fide mistaken assessment
of what was a reasonable fee, but from marking fees which the
respondents knew they were never entitled to.

It is also noteworthy that the sanctions imposed by the court
serve as an indication of the seriousness of the transgressions
and send a message that these types of transgressions will not be
treated lightly. The sanctions ranged from striking off to
suspensions, with the further order that the fees improperly earned
be repaid. There was a grave disparity between the sanctions
imposed by the court when compared with those imposed by the
Pretoria Bar Council. The sanctions imposed by the Bar Council
entailed a period of suspension and a fine, the longest period of
suspension was six months and the shortest was four weeks, whilst
the highest fine was R230 000 and the lowest was R16 000.
Significantly no decision to apply for a striking off was made nor
were the respondents required to repay the amounts unduly
earned. The court on the other hand considered a fine to be
inappropriate for the most serious cases, and that striking off was
necessary. In those instances where an order of suspension from
practice was made, a supervisory order was also made requiring
the respondent to disclose pertinent details of RAF matters that he
deals with to the professional and ethics committee of the Bar
Council where he may practice so that it may monitor the conduct
of the respondent. In all the cases it directed the respondents to
repay the amounts unduly earned. It was mainly in those cases
where the court found that there was no prospect of the respondent
breaching the Bar rules that it was persuaded not to make a
striking off order.

The GCB acted positively to stamp out the possibility of these
transgressions repeating themselves. It amended Uniform Rule
2.10 in 2010 to expressly preclude a member from accepting
more than one brief on trial and from accepting a brief on trial
and a brief to appear in any other opposed matter. The specific
exclusions cater for the situation where even though a member
is briefed on trial, it would not be improper to accept another
brief for the same day in circumstances where the other brief is
unlikely to interfere with the proper conduct of the trial. A


