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Civil proceedings
Costs follow the result
The basic rule in civil litigation in South Africa is that costs are in
the discretion of the judicial officer, but that subject thereto costs
follow the result. In Ferreira v Levin; Vryenhoek v Powell1,
Ackermann J wrote:

‘[3] The Supreme Court (now known as the High Court) has,

over the years, developed a flexible approach to costs which

proceeds from two basic principles, the first being that the award

of costs, unless expressly otherwise enacted, is in the discretion

of the presiding judicial officer,2 and the second that the

successful party should, as a general rule, have his or costs.3

Even the second principle is subject to the first.4 The second

principle is subject to a large number of exceptions where the

successful party is deprived of his or her costs. Without attempting

either comprehensiveness or complete analytical accuracy,

depriving successful parties of their costs can depend on

circumstances such as, for example, the conduct of the parties,5

the conduct of their legal representatives,6 whether a party

achieves technical success only,7 the nature of the litigants,8

and the nature of the proceedings.9 I mention these examples

to indicate that the principles which have been developed in

relation to the award of costs are by their nature sufficiently

flexible and adaptable to meet new needs which may arise in

regard to constitutional litigation. They offer a useful point of

departure. If the need arises the rules may have to be

substantially adapted; this should however be done on a case

by case basis. It is unnecessary, if not impossible, at this stage to

attempt to formulate comprehensive rules regarding costs in

constitutional litigation.’

It needs to be mentioned that the costs, which follow the result,
are:

1. Usually party-and-party costs;
2. A right to which the successful litigant becomes entitled

by virtue of the court order. The right does not vest in the
legal practitioner(s) who represented the successful litigant.
However, the costs are the costs incurred by the legal
practitioner and do not include the clients costs, for
example, in catching a taxi to come to town to consult
with the legal practitioner or attend the court case. This
causes hardship to the poor, particularly the rural poor.

3. As between opposing litigants, payable after taxation or
agreement which is only possible after the award of costs
by judgment or settlement. The point here is the cash
flow position. It will usually be months, often years, after
the successful litigant pays his/her attorney that he/she
first becomes entitled to recover from the opposing litigant.

Scales of costs
Party-and-party costs are determined by a court official known
as the taxing master. The taxing master works according to a
tariff, promulgated and periodically amended by regulation, for
the type of court in question. Party-and-party costs are only those
costs necessary or proper for the successful litigant to have
incurred.10 Usually, for instance, costs prior to the issue of
summons or notice of motion will not be allowed on a party-
and-party basis.11

Party-and-party costs are to be distinguished from attorney-
and-client costs. Attorney-and-client costs are the ‘…costs an
attorney is entitled to recover from a client for the disbursements
made on behalf of the client, and for professional services
rendered.’12 In short, all costs reasonably incurred fall under the
description of attorney-and-client costs whereas only necessary
costs are recoverable as party-and-party costs. However, at this
point costs are still being determined according to the statutory
tariffs, at least for attorneys’ fees. (The charges of advocates and
experts are determined according to what the taxing master
considers reasonable. With isolated exceptions,13 the Uniform
Rules do not deal with what advocates may charge.) The original
judicial intention of the occasional award of attorney-and-client
costs to a successful litigant was to ensure that the successful
party would not be out of pocket in respect of the expense caused
by litigation.14

Given the core role the statutory tariffs are intended to play
in determining attorneys’ fees one might have expected annual
adjustments to match inflation. The reality is that prior to July
200915 Uniform rule 70 (10), which contains the attorneys’ tariff,
had been amended once since 1996 and only five times since
1984. Between September 1984 and July 2009, the Consumer
Price Index in South Africa moved from 11.4 to 108.2.16
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Predictably, attorneys sought ways to free their fees from the
shackles of the statutory tariffs. The first attempt was to draw a
distinction between attorney-and-client rates and attorney-and-
own-client rates. This ended when Stegmann J found that there
was no difference between the two rates.17

The current norm between attorneys and their clients is to
agree in writing in advance to exclude the operation of the
statutory tariff and to stipulate for a rate(s) per hour.18 The gap
between such a rate of remuneration and what the successful
litigant might expect to recover on an party-and-party basis will
vary from attorney to attorney, from case to case and according
to when the Minister of Justice and Constitutional Development
last adjusted the applicable statutory tariff. This gap could be
measured by market research, but, to the best of my knowledge,
no such survey has been carried out. However, it may
conservatively be suggested, based on experience that the
successful litigant who has paid his /her attorney in advance,
should expect to recover no more than approximately 50% on a
party-and-party taxation.

Contingency fees
For the majority of South Africans contingency fee arrangements
are the only way to obtain access to the civil courts. There is no
comprehensive system of civil legal aid. Although legal insurance
has been available as a product since the 1980s, relatively few
South Africans have any legal insurance.

Prior to 1994 it was clear that a pactum de quota litis was
illegal, an abuse of the legal process and that those involved
faced professional disciplinary sanction and potential prosecution.
The courts would refuse to entertain litigation involving such
agreements. The one exception was ‘… where anyone, in good
faith, gave financial assistance to a poor suitor and thereby
helped him to prosecute an action for a reasonable recompense
or interest in the suit.’19 However, the Constitution guaranteed
equality before the law, freedom of trade, occupation and
profession and access to courts.20 It was necessary to rethink the
South African attitude to what English law calls maintenance
and champerty.

The first option was legislation and the result was the
Contingency Fees Act 66 of 1997. Section 2 (1) of the Contingency
Fees Act provides for agreements between attorney and client:

a. ‘That the legal practitioner shall not be entitled to any
fees for services rendered in respect of such proceedings
unless such client is successful in such proceedings;

b. ‘That the legal practitioner shall be entitled to fees equal
to or, subject to subsection (2), higher than his normal
fees, set out in such agreement, for any such services
rendered, if such client is successful in such proceedings
to the extent set out in such agreement.’

Subsection (2) provides for a success fee to exceed normal fees
by a maximum of 100% subject to a maximum of 25% of the
total amount awarded. Section 1 defines normal fees as ‘taxed
or assessed attorney and own client fees.’ The fee that could be
taxed on the statutory tariff as between attorney-and-own-client
is somewhere between what could be taxed on a party-and-
party basis and what attorneys who debit their fees monthly
pursuant to a contract with the client actually charge. Very few
agreements in terms of the Contingency Fees Act have been

registered with the provincial law societies.21 The reason is obvious
when we bear in mind that that the successful litigant who has
paid his /her attorney in advance, should expect to recover no
more than approximately 50% on a party-and-party taxation or
approximately 75% if costs were ordered on an attorney-and-
client scale22. Other factors being equal, attorneys who take on
contingency fee work would expect to be remunerated at not less
than the rate charged by their colleagues who debit their fees on
a monthly basis. In fact, given a prime rate of interest in South
Africa of 10% per annum, given that contingency fee practitioners
need to finance their clients litigation for approximately 18
months, and given the delays after judgment and the risk of
non recovery, such practitioners would need to charge
approximately 15% more than their colleagues to be remunerated
at the same rate in real terms.

However, the clients of contingency fee practitioners will
sometimes fail to prove their claims and will often only partially
succeed in their claims. To compensate and put themselves overall
on the same rate of remuneration as their colleagues who debit
their fees monthly, contingency fee practitioners need to double
their charges when successful. This brings their remuneration
rates to approximately 230% of those charged by their colleagues
who debit their fees monthly. Approximately 80% of the costs of
a contingency fee practitioner are covered from the capital of
any award.

The attorney-and-client/attorney-and-own-client fees that are
recoverable on taxation using the statutory tariff will vary from
case to case but are usually of the order of 150% of the party-
and-party fees that could be taxed in the same matter. Small
wonder that there are very few agreements under the Contingency
Fees Act.

Are contingency fee arrangements outside of the scope of
the Contingency Fees Act legal? I cannot offer an opinion on an
issue that I might in future have to adjudicate. I will therefore go
no further than to state that Price Waterhouse Coopers Inc v
National Potato Co-operative Ltd23 offers certain pointers:

i. The common law provided an exception to the illegality
of a pactum de quota litis ‘…where any one, in good
faith, gave financial assistance to a poor suitor and
thereby helped him to prosecute an action for a
reasonable recompense or interest in the suit.24

ii. The common law is likely to be developed in accordance
with the demands of the Constitution.25

iii. In the absence of a comprehensive system of civil legal
aid, what constitutes a ‘poor suitor’ will more probably
be interpreted as a person who cannot afford the cost of
his/her own legal representation and is likely to suffer
substantial injustice as a consequence, than as a person
who satisfies the common law test of ‘indigence.’26

iv. While contingency fee arrangements have the advantage
of offering access to justice for those who cannot afford
their own legal representation, such arrangements also
have hazards and it will be necessary to develop
safeguards.

Whether in terms of the Contingency Fees Act or otherwise,
contingency fee arrangements have a major drawback in that
the bulk of the costs are recovered from the capital due to the
client. The Road Accident Fund, established to compensate those
injured or left without support as a result of the negligent driving
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of a motor vehicle, have been grappling with this problem for
more than a decade. Attempts to implement the recommendations
of Judge Satchwell have met with ongoing resistance. Whatever
the merits of individual disputes may have been, the obvious
result is that an unacceptably large proportion of the funds
provided by the fuel purchasing public go not to compensate
victims but to pay legal practitioners.

Exceptions to costs following the result
Examining some of the exceptions to the rule that costs follow
the result is instructive in searching for options that will facilitate
access to justice. What follows is not intended to be an exhaustive
catalogue of the exceptions.

1. In South Africa, natural persons have the option of
initiating civil litigation in the Small Claims Courts. Section
26(3) of the Small Claims Court Act 61 of 1984 provides
that the proceedings are inquisitorial in nature. Litigants
must appear in person27 or be represented by a duly
nominated director or other officer in the case of juristic
persons.28

2. Shortly after Ackermann J mapped out the route to be
followed29 in constitutional matters the Constitutional Court
had twice to deal with matters that involved:
• Genuine complaints on points of substance;
• which raised matters of broad concern;
• complex legal issues; and
• litigation that was not spurious or frivolous.

It was decided that in such matters there should be no
order as to costs.30

3. These two cases set the trend for a general lack of costs
orders in constitutional litigation for the next decade.
However, not all litigants had such impeccable credentials.
In Treatment Action Campaign v Minister of Health,31 the
Minister published her department’s long awaited HIV/
AIDS plan. The plan referred to annexures, which the
applicant requested in terms of the Access to Information
Act 2 of 2000. When no annexures were disclosed,
litigation ensued. In an answering affidavit filed out of
time the Minister eventually admitted that there were no
annexures. The applicant then withdrew its application
and the Minister opportunistically contended that costs
should follow the result. Ranchod AJ identified the
Minister’s unconstitutional conduct as the fundamental
cause of the litigation and concluded that a costs order
against the Minister would provide ‘just and equitable’32

redress for unconstitutional conduct.
4. Biowatch Trust v Registrar, Genetic Resources and Others33

was unique in being a matter that proceeded to the
Constitutional Court solely on the question of costs. The
facts were that Biowatch had requested the Registrar of
Genetic Resources to provide certain information. Mon-
santo intervened to prevent the Registrar from disclosing
its confidential information to Biowatch. The High Court
had come to the conclusions that Biowatch’s requests for
information had been inept and that Monsanto had been
compelled to intervene to protect its confidential
information. In the circumstances, the High Court declined
to give any order for costs in favour of Biowatch and
against the Registrar, but did order Biowatch to pay
Monsanto’s costs. Sachs J saw the facts differently and

concluded that Biowatch had been substantially successful
against the Registrar. He also concluded that although
Monsanto had been substantially successful in its principal
objective of preventing the disclosure of its confidential
information it had raised unsustainable technical and
procedural objections to the claims of Biowatch. In the
result, the Registrar was ordered to pay Biowatch’s costs
and the cost order in favour of Monsanto was set aside.
In the process two sets of principles were identified:
4.1 Costs were to be determined by issue and not the
status or character of the parties. Parties were entitled to
equal protection under the law whether they were acting
in their own interest or the public interest. Likewise, costs
were not to be determined by wealth or indigence. The
primary consideration in constitutional litigation was
whether a costs order would ‘…hinder or promote the
advancement of constitutional justice.’34 At first glance,
few would quarrel with so noble an objective. However,
on closer examination it introduces a court with an
agenda. Constitutional justice may be a noble agenda,
but should a court have an agenda other than the court
roll?
4.2 Due regard should be paid to whether litigation had
been undertaken to assert constitutional rights and whether
there had been impropriety in the manner in which the
litigation had been conducted.35 Private parties who failed
in litigation against the state should not generally be
ordered to pay costs.36 Private parties should not be
discouraged by costs orders from litigating against the
state and those (such as Monsanto) who litigated in
support of the state.37 The idea that litigants should not
be discouraged by costs orders from approaching a court
was by no means new in 2009.38 However, what was
novel was the idea that this should be selectively applied
to absolve Biowatch from Monsanto’s costs while simul-
taneously allowing costs to follow the event in the litigation
between Biowatch and the Government despite the court
a quo’s criticism of the conduct of the litigation by Biowatch.
Is this a case of some litigants being more equal than
others?

5. A more elegant attempt to deal with costs in relation to
partially successful litigants is found in the Expropriation
Act 63 of 1975. By an amendment introduced by Act 45
of 1992 section 15 (2) provides:
‘If the compensation awarded by the court in any
proceedings contemplated in section 14(1) –
(a) is equal to or exceeds the amount last claimed by the
owner one month prior to the date for which the
proceedings were for the first time placed on the roll,
costs shall be awarded against the Minister;
(b) is equal to or less than the amount last offered by the
Minister one month prior to the date contemplated in
paragraph (a), costs shall be awarded against the owner
in question;
(c) is less than the amount last so claimed by the owner
in question, but exceeds the amount last so offered by
the Minister, so much of the costs of the owner shall be
awarded against the Minister as bears to such costs the
same proportion as the difference between the
compensation so awarded and the amount so offered,
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bears to the difference between the amount of
compensation so awarded and the amount so claimed.’
Complex but beautiful drafting that provides for
mathematical equity in the pro rata award of costs in
expropriation cases! Section 15 (3) of the Expropriation
Act provides for the exercise of a judicial discretion to
vary the formula in the event of misconduct, unjustified
delay or other factors justifying deviation. What the
Expropriation Act does not deal with is the scale of costs.
The practical effect is to limit costs to party-and–party costs
in the absence of special circumstances

6. In Nkuzi Development Association v Government of the
Republic of South Africa and Another39 Geldenhuys AJ
and Moloto AJ had to deal with persons whose rights to
security of tenure in terms of the Extension of Security of
Tenure Act 62 of 1997 and the Land Reform (Labour
Tenants) Act 3 of 1996 was threatened. This legislation
had been enacted to give effect to the constitutional right
to adequate housing.40 In short, farm labourers and
labour tenants (the pastoral equivalent of sharecroppers)
who had housing rights were threatened with eviction.
The position had to be considered against the background
of the constitutional right of access to courts.41 The court’s
judgment, in a mere four pages, charted the high road
for the funding of civil litigation in South Africa to follow:
6.1 The litigants had rights to security of tenure and these
rights were threatened or had been infringed. They had
a right to legal representation if substantial injustice would
otherwise result and if they could not reasonably afford
the cost thereof from their own resources.
6.2 The State is under a duty to provide such legal
representation.
6.3 The cases in which substantial injustice could result
include, but are not limited to, cases where

6.3.1 the potential consequences for the person
concerned are severe, which will be so if the person
concerned might be deprived of a home and will not
readily obtain suitable alternative accommodation; and

6.3.2 the person concerned is not likely to be able
effectively to present his or her case unrepresented, having
regard to the complexity of the case, the legal procedure,
and the education, knowledge and skills of the person
concerned.
6.4 Legal representation need not be provided in cases
where there is no reasonable or probable cause.
6.5 It is permissible to adopt a screening process to
establish in advance whether a person is entitled to
representation. 42

7. Although the author of section 15(2) of the Expropriation
Act was one of the judges in the Nkuzi Development case,
the Land Claims Court frequently made no order as to
costs. In Extension of Security of Tenure Acts matters and
Land Reform (Labour Tenants) Act matters the nature of
the disputes do not lend themselves to a pro rata allocation
of costs. In litigation under the Restitution of Land Rights
Act 22 of 1994, the legislation did not provide the
procedural framework and substantive provisions that
would have enabled a pro rata allocation of costs. The
approach of the Land Claims Court in making no order
as to costs, particularly in test cases, was commended

and followed by the Supreme Court of Appeal in an
appeal from the Land Claims Court in Prinsloo and
Another v Ndebele-Ndzundza Community and Others.43

8. In Alexkor Ltd v The Richtersveld Community 2004 (5) SA
460 (CC) the Constitutional Court dealt with an appeal
from a matter which originated in the Land Claims Court.44

After judgment in favour of the Richtersveld Community,
Alexkor and the government were ordered to pay costs.
The costs order that the government should pay the costs
of the condonation application on the scale as between
attorney and client shows the disapproval with which the
court viewed the government’s conduct in relation to the
condonation application. The amendment of the order
of the court a quo to provide for the costs of three counsel,
however, indicates recognition of the complexity of the
matter. Alexkor v Richtersveld appeared to indicate a
departure from the Land Claims Court practice of not
making costs orders in test cases. However, when the
Land Claims Court purported to follow Alexkor v Richters-
veld, an appeal to the Supreme Court of Appeal recon-
sidered the matter in Haakdoornbult Boerdery CC and
Others v Mphela and Others.45 The unanimous judgment
of the court delivered by Harms ADP was that:
‘[75] The LCC ordered the participating owners to pay
the costs of the proceedings. For this the LCC relied on
what it perceived to be a new principle laid down by the
Constitutional Court in Richtersveld 46 and it decided to
disregard its own practice of not ordering costs in land
claim cases in the absence of special circumstances. The
Constitutional Court did not in my view purport to lay
down any rule and any rule would in any event have
been contrary to its general approach to costs in consti-
tutional matters …
‘[76] That leaves the costs on appeal. This court has not
yet laid down any fixed rule and there are judgments that
have ordered costs to follow the result and others that
have made no orders.47’
While this left room for judicial discretion, the framework
within which judicial discretion was to operate was
reasonably clear. But, then came Biowatch v Genetic
Resources.48 We will need to wait and watch to see to
what extent, if any, Biowatch v Genetic Resources overrules
Haakdoornbult v Mphela.49

9. Fortunately, in labour matters, the position has remained
consistent since Goldstone JA delivered the unanimous
judgment of the Appellate Division in NUM v East Rand
Gold and Uranium Co Ltd50 and laid down the relevant
considerations in relation to costs:
‘1. The provision that “the requirements of the law and
fairness” are to be taken into account is consistent with
the role of the industrial court as one in which both law
and fairness are to be applied.
‘2. The general rule of our law that, in the absence of
special circumstances costs follow the event, is a relevant
consideration. However, it will yield where considerations
of fairness require it.
‘3. Proceedings in the industrial court may not infrequently
be a part of the conciliation process. That is a role which
is designedly given to it. Parties, and particularly individual
employees, should not be discouraged from approaching
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the industrial court in such circumstances. Orders for costs
may have such a result and consideration should be given
to avoiding it, especially where there is a genuine dispute
and the approach to the court was not unreasonable.
With regard to unfair Labour practices, the following
passage from the judgment of the Chamber of Mines51

case supra at 77G–I commends itself to me:
“In this regard public policy demands that the industrial
court takes into account considerations such as the fact
that justice may be denied to parties (especially individual
applicant employees) who cannot afford to run the risk of
having to pay the other side’s costs. The industrial court
should be easily accessible to litigants who suffer the effects
ofunfair labour practices, after all, every man or woman
has the right to bring his or her complaints or alleged
wrongs before the court and should not be penalised un-
necessarily even if the litigant is misguided in bringing
his or her application for relief, provided the litigant is
bona fide…”
‘4. Frequently the parties before the industrial court will
have an ongoing relationship that will survive after the
dispute has been resolved by the court. A costs order,
especially where the dispute has been a bona fide one,
may damage that relationship and thereby detrimentally
affect industrial peace and the conciliation process.
‘5. The conduct of the respective parties is obviously
relevant, especially when considerations of fairness are
concerned.’

10.To this, I would add only that it is necessary to distinguish
the conduct of the parties from the conduct of their legal
practitioners. One does have to deal with mala fide
litigants, mostly trying to avoid or delay payment.
However, legal practitioners who have taken on more
work than they can handle or who have merely been
remiss in attending to their work or who have pleaded a
lot of time consuming alternatives and denials without
any knowledge (let alone informed knowledge) of their
clients or who take on matters beyond their expertise etc,
are also too frequently encountered. I see no reason to
penalise a litigant for the errors of his/her/its legal
representatives. Where in doubt a court should enquire
into the matter before mulcting a litigant in costs for what
closer examination would reveal to be the mistakes of a
legal practitioner. The courts will seldom go so far as to
order costs de bonis propriis, but, where appropriate,
should not hesitate to order that an attorney or advocate
should receive no fees.

11.Before moving off the topic of exceptions to the general
rule that costs should follow the result I wish to relate an
anecdote.52 Long before 1994, arbitration took place at
an exclusive club in downtown Johannesburg. The parties
were various companies who had signed an agreement.
The agreement was lengthy, convoluted and very
confidential but, when analysed, had as its main purpose
the maintenance of the bread price in South Africa at a
level profitable to all the parties. One of the signatories
had allegedly broken ranks and sold bread below the
fixed price. It was agreed that whoever lost the arbitration
would pay the costs – all the costs. In fact, the costs
agreement was so comprehensive that it included all meals

and even the drinks bill! The arbitration was lengthy.
Eventually the arbitrator found against the party that had
undercut its competitors. Costs followed the result and
some senior counsel had imbibed deeply of the de luxe
whisky stocked by the club. Drawing the bill the articled
clerk at the elite Johannesburg firm who represented the
successful parties, noted that the drinks bill was more
than his annual salary. The loser brought its bread price
up to the same level as its competitors. Given that the
costs exceeded a million Rand, and that this was a very
large sum in 1982, it probably had no option. If anyone
had any doubt that the general rule that costs should
follow the result was not a guarantee of social justice,
this will hopefully disabuse them.

Critique of the current costs regime in South
Africa – what needs fixing?
Criminal proceedings
Although we have made progress since 1994 in establishing a
comprehensive legal aid system for criminal matters there is still
much room for improvement:

1. Resources are wasted in unacceptable delays and
postponements. Serious crime often goes undetected.
Years frequently pass between a crime and detection. In
the lower courts multiple postponements while the accused
is held in an overcrowded awaiting trial prison are the
norm. The lower courts seldom start on time and almost
never sit a full day until 16:00.

2. The court enforced provision of legal aid in lengthy and
complex matters is a risk for Legal Aid SA with its limited
funding and lack of reserves. The risk is realised in the
reduction of civil legal aid to meet the resource demands
of big criminal cases.

Civil proceedings
The arbitration fetish
I hope I shall be forgiven for observing that 16 years after 1994
South African civil courts continue to resemble the Ritz Hotel.
The doors of justice are open to all who can afford to enter. In
fact, in the last decade, the very rich prefer to go to arbitration
and thereby increase costs. Many, if not most, large commercial
contracts are now drawn with arbitration clauses. Partly this has
to do with location. Our High Courts are situated in the city
centres, some of which suffer from urban decay and are perceived
as unsafe by the affluent. This has to do with a perception that
arbitration is faster, which is only sometimes true.

Small claims courts
1. Since 2004 the limit to the jurisdiction of the Small Claims

Courts is R 7 000.53 Jurists from common law jurisdictions
are apt to wax lyrical in advocating the supposed ad-
vantages of adversarial legal systems over their in-
quisitorial counterparts. In an adversarial jurisdiction,
where affluent litigants, both represented by highly
experienced, expert and well prepared legal practitioners
supported by juniors, experts, clerks, transcribers etc.
appear before a judge who was himself/herself a legal
practitioner of equal experience and expertise before being
elevated to the bench, the truth is likely to emerge and
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the judgment is likely to be well reasoned. However, just
as there are two South Africas, there is another scenario
in which two recently graduated, barely adequate and
wholly unsupported legal practitioners appear before an
overburdened junior magistrate while the proceedings
are conducted (or more frequently postponed) in a
multiplicity of official languages. No one who has witness-
ed the second scenario can remain an unqualified advo-
cate of an adversarial legal system. Unfortunately, the
second scenario is all too common in the second South
Africa. At first glance therefore, the Small Claims Courts
offer an attractive and almost cost free opportunity54 to
those who need their disputes adjudicated. However, there
are some problems with the Small Claims Courts as
currently constituted.
1.1 The commissioners of the Small Claims Courts are
better trained and more experienced than the average
magistrate in the handling of civil cases. To be appointed
as a commissioner of the Small Claims Court a person
must have been an attorney or an advocate or a
magistrate for an uninterrupted period of five years.55

However, these commissioners have no specific training
in inquisitorial legal proceedings. A judge, albeit a lazy
judge, in an adversarial environment can get away with
acting as a mostly passive umpire who watches the legal
practitioners do the work and blows the whistle oc-
casionally when either party infringes against the pro-
cedural rules. For the rest, at the end of the case, such a
judge cuts and pastes the argument of the winning party
into the judgment and issues an order telling the litigants
who won. In an inquisitorial environment, the judge plays
the leading role in eliciting the evidence and managing
the case. The legal practitioners, if any, are supporting
role-players. Until very recently, South African legal
practitioners required no training in management, in
general, or case management in particular, to practice
as attorneys or advocates.56 It is not by chance that con-
tinental European lawyers who aspire to become judges
train from their undergraduate years onwards to acquire
the requisite case management skills to be judicial officers
in an inquisitorial environment. If the Small Claims Courts
are to be an option for access to justice on a large scale,
the commissioners will need to be trained in inquisitorial
proceedings.
1.2 The jurisdictional limit of R 7 000 is far too low and
the anticipated increase to R 12 000, which has been
suggested by the Law Society of South Africa,57 remains
inadequate.
1.2.1 Whilst it is possible to institute multi-party actions

in both the Small Claims Court and the magistrates’
courts, the great majority of actions involve a single
plaintiff and a single defendant.
1.2.2 In actions that come to trial involving one plaintiff

and one defendant the result is that, 50% of the litigants
are successful and 50% of the litigants are unsuccessful.58

1.2.3 It follows that in the magistrates’ courts, where
almost all trials involve both sides being legally re-
presented, legal practitioners, taken as a group, represent
successful clients in 50% of all trials.
1.2.4 As indicated above, legal practitioners acting on

a contingency basis need to charge approximately 230%
of the fees charged by their colleagues who are
remunerated by way of fees debited monthly from funds
held in trust, if the contingency fee practitioners are to be
equally remunerated overall.59

1.2.5 It is well known that the contractually agreed fees
actually charged by legal practitioners to their clients
exceed the fees they would have been entitled to tax on
the statutory tariff as between attorney-and-client/ attorney-
and-own-client and very substantially exceed the costs
that a successful litigant may expect to recover on a party-
and-party basis. The extent of the discrepancy varies from
practitioner to practitioner, from case to case and depends
in part on when the statutory tariff was last adjusted for
inflation. On the basis of experience it is possible to
conservatively state that taxed party-and-party fees are
seldom more than half of what the successful litigant will
have paid his/her attorney.
1.2.6 Likewise, the successful litigant who persuades a

legal practitioner to act on a contingency basis, will pay
approximately 80% of fees from capital and only about
20% from recovered costs.
1.2.7 If, by way of example, the average party and party

costs were taxed at R 12 000 for actions going to trial in
the magistrates’ courts, the total fees of the average client
who pays into trust in advance would be approximately
R 24 000. Likewise the average contingency fees would
be approximately R 55 000 of which approximately
R 43 000 would be funded from capital recovery.
1.2.8 It follows that the legal practitioner operating on

a contingency basis would be well advised not to take on
defended claims/trials for less than R 43 000.
1.2.9 Furthermore attorneys who act prudently and

ethically will advise their clients not to take claims for less
than R 43 000 to trial in the magistrates’ courts. While
such advice may be prudent and ethical, it effectively limits
the constitutional right of the client ‘…to have any dispute
that can be resolved by the application of law decided in
a fair public hearing before a court…’60

1.2.10 Access to justice for the poor necessarily involves
trials on a contingency fee basis in the absence of com-
prehensive civil legal aid. It will not generally be possible
to obtain legal representation on a contingency fee basis
for the prosecution of a claim below R 43 000. Con-
sequently, R 43 000 should be the jurisdictional limit of
the Small Claims Courts. A more precise jurisdictional
limit could be determined by research, including market
research, but I trust that what is set out above is sufficient
to demonstrate that a jurisdictional limit of R 7 000, or
even R 12 000, for the Small Claims Courts is inade-
quate.
1.3 Certain matters are beyond the jurisdiction of the
Small Claims Court:61

1.3.1 The dissolution of marriages and customary
unions;
1.3.2 The validity or interpretation of a will or other

testamentary document;
1.3.3 The status of a person in respect of mental

capacity;
1.3.4 An order of specific performance without an
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alternative for payment of damages except in relation to
either the rendering of an account or the delivery or transfer
of property (whether movable or immovable) where the
quantum in dispute is within the jurisdiction of the Small
Claims Court;
1.3.5 A decree of perpetual silence;
1.3.6 Damages claims for defamation, malicious

prosecution, wrongful imprisonment, wrongful arrest,
seduction or breach of promise to marry; and
1.3.7 Interdicts.

1.4 This may be compared with matters that are beyond
the jurisdiction of the magistrates’ courts:62

1.4.1 The dissolution of marriages;
1.4.2 The validity or interpretation of a will or other

testamentary document;
1.4.3 The status of a person in respect of mental capacity;
1.4.4 An order of specific performance without an

alternative for payment of damages except in relation to
the rendering of an account or the delivery or transfer of
property (whether movable or immovable) where the
quantum in dispute is within the jurisdiction of the
magistrates’ courts. In relation to the delivery or transfer
of property, a specific further provision enables such a
claim to be heard in the magistrates’ courts despite the
quantum being beyond the jurisdiction where the consent
of the parties has been obtained.
1.5 It is noticeable that there is no specific exclusion of
jurisdiction of magistrates’ courts in respect of:
1.5.1 A decree of perpetual silence;
1.5.2 Damages claims for defamation, malicious

prosecution, wrongful imprisonment, wrongful arrest,
seduction or breach of promise to marry; and
1.5.3 Interdicts.

1.6 What reason did the legislature have for excluding
the jurisdiction of the Small Claims Court in respect of
the additional matters set out in paragraph 1.3 above?
1.6.1 Since the entry level for appointment as a

commissioner of the Small Claims Court is higher than
the entry level for appointment as a magistrate of the
magistrates’ courts, it is clearly not the ability of the judicial
officers to deal with complex legal issues that leads to
additional limitations on the causes of action that Small
Claims Courts may adjudicate.
1.6.2 The inquisitorial procedure and the lack of legal

representation might be suggested to justify these
jurisdictional restrictions. Since, the legal systems of most
of continental Europe function satisfactorily with an
inquisitorial legal system, this would be a very poor reason.
In the absence of comprehensive civil legal aid in other
courts, the state cannot be heard to advance the lack of
legal representation as a justification for these additional
limitations on the causes of action that Small Claims Courts
may adjudicate. A cynic might suggest that these
jurisdictional restrictions have more to do with ensuring
work for the organised legal profession than any inherent
requirements of adjudication of these causes of action.
1.6.3 The judgments and orders of the Small Claims

Courts are subject to review but no appeal is permitted.63

If this is the justification for the additional jurisdictional
restrictions in respect of the Small Claims Courts, then

that is a poor reason. At most, the Small Claims Court
Act should be amended to provide for a leave to appeal
procedure in respect of such actions.
1.6.4 Some would argue that damages claims for

defamation, seduction or breach of promise to marry are
a luxury on which scarce judicial time should not be
wasted. It could also be contended from a policy
perspective that seduction and breach of promise to marry
should no longer be actionable in modern law. Without
expressing any opinion on these policy matters, it is
submitted that this would be a poor reason for limiting
the jurisdiction of the Small Claims Court alone. The
alternatives of either abolishing such actions by statute
or limiting such to the Small Claims Courts alone would
be more logical. Certainly, there can be no good reason
for special limitations on the jurisdiction of the Small Claims
Court.
1.6.5 It might be contended that the state is the most

probable defendant in actions for damages for malicious
prosecution, wrongful arrest or wrongful imprisonment
and that the state should not be subject to the jurisdiction
of the Small Claims Court. In a country which cannot
afford comprehensive civil legal aid, it is submitted that
there is no compelling reason why duly nominated public
servants should not be required to appear before the
Small Claims Court to answer for the acts or omissions
of their departments.

2 Small Claims Courts currently sit after normal court hours.
This is convenient for those who cannot take time off
during the day to attend court, but inconvenient to those
who have to use public transport or who cannot leave
their homes at night.

Costs following the result
The rule that subject to the exercise of a judicial discretion, costs
follow the result, has reached its sell by date. There are now so
many exceptions that a new paradigm is required. In the African
tradition disputes are resolved by those involved debating the
merits fully in the presence of the elders and leaders. In a lekgotla
much effort is devoted to finding a solution that all parties will
accept and implement. A result that involved declaring one party
the winner, declaring the other party the loser and ordering the
loser to pay the costs would seldom be acceptable to all. Such a
result would be more likely to give rise to further conflict than to
resolve the conflict. I suggest that we can learn from this part of
our South African heritage in finding a new basic rule for costs
in civil matters.

Contingency fees
We recently discovered that unregulated bankers can bring our
global economy to the brink of disaster. I doubt whether un-
regulated contingency fee practitioners are as big a risk but they
certainly have the potential to bring the entire practice of law into
disrepute. We need to take some steps to manage this risk.

The way forward in South Africa
Criminal proceedings

1. The Justice Cluster has been talking about case flow
management for some years. Results are now long overdue.
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2. A separate fund and a separate structure for managing
big cases is required to prevent such matters devouring
resources intended for more routine matters.

Civil proceedings
The civil litigation costs review64

Returning to the report of Lord Justice Jackson it is of interest to
highlight some of the reforms discussed. What follows is not
intended to be an exhaustive analysis of the Review of Civil
Litigation Costs: Final Report. What follows is a discussion of
selected reforms of possible interest in the South African context.

The role of Conditional Fee Agreements, of which ‘no win
no fee’ agreements are the most common, in increasing the
costs of civil litigation is noted. Three aspects are identified as
increasing costs:

1. Success fees charged by legal practitioners whose clients
are successful;

2. After-the-event insurance which is taken out by litigants
to cover themselves against the possibility of having to
pay the opposing party’s costs; and

3. Referral fees paid by solicitors to claims management
companies.

I gather that, both success fees and after-the-event insurance
are currently recoverable from unsuccessful defendants in the
United Kingdom. On the one hand abolishing the recoverability
of success fees and ATE premiums would lead to litigants not
being properly compensated because their legal practitioners
would take a significant portion of their clients’ awards. On the
other hand, leaving the status quo unchanged led to a heavy
costs burden for litigants. Referral fees added to the costs of
litigation without adding value. The solutions proposed were:

a. Increasing general damages by 10% while capping success
fees at 25% of general damages and abolishing the
recoverability of success fees;

b. No longer permitting lawyers to pay referral fees in respect
of personal injury cases;

c. Qualified one-way costs shifting in place of recoverable
ATE premiums. This means that, in the absence of
misconduct justifying the exercise of a judicial discretion
to the contrary, the plaintiff will not be required to pay
the defendant’s costs if the claim is unsuccessful but the
defendant will be required to pay the plaintiff’s costs if
the claim succeeds;

d. Fixed costs in fast track litigation that would give certainty
as to costs recoverable, avoid the need for costs
assessment and make costs proportionate.

e. A Costs Council to regularly review fast track fixed costs
to ensure that costs are reasonable and realistic.

Conclusions in respect of civil costs
1. To the extent that complaints of delays in our courts are

encouraging arbitration, these obviously need to be
addressed.

2. There is much to recommend the proposed increase in general
damages by a percentage to allow litigants to be properly
compensated without surrendering too much of their
award to contingency fee practitioners. Whether 10% is
the correct percentage in a South African context would
need to be considered by actuaries, inter alia, to balance

the inflationary effects with the objective sought to be
achieved.

3. However, this must be accompanied by capping success
fees at a percentage of the general damages. Again,
determination of the appropriate percentage in a South
African context will require the assistance of experts. The
Contingency Fees Act 66 of 1997 sought to achieve this
but failed to clarify that contingency fee agreements beyond
the scope of that Act would be visited with professional
and criminal sanctions,

4. The Road Accident Fund needs to tackle the root cause of
a disproportionate percentage of its fees going to legal
practitioners rather than victims. If necessary appropriate
fixed fees/capping/tariffs must be introduced.

5. Without limiting the list of contingency fee hazards for
which safeguards are required, two may be mentioned.
Firstly, the temptation to ‘coach’ evidence where the
practitioner has a personal financial interest in the
outcome of a matter is great and the likelihood of de-
tection is slight. For this reason, the professional and
criminal consequences, where such ‘coaching’ is detected
and proved, must in every instance be very severe.
Secondly, the legal practitioner who offers to work on a
contingency fee basis and the ‘poor suitor’ looking for
legal representation are in a very unequal bargaining
position with the client vulnerable to exploitation. Con-
tingency fee arrangements need to be interpreted, and
where necessary declared unenforceable for being contra
bonos mores, in the light of this unequal bargaining
position. This contractual uncertainty would obviously not
apply to contingency fee arrangements that comply with
the Contingency Fees Act. This unequal bargaining
position is unlikely to be redressed except by the intro-
duction of a comprehensive system of civil legal aid in
South Africa or the development of a well-informed and
highly competitive market in South Africa as a whole for
legal services on a contingency fee basis. Neither is
imminent.

6. If we are to avoid creating an income gap between
contingency fee practitioners and those who act for
defendants, particularly corporate defendants and public
entities, the capping of success fees at a percentage of
general damages must be accompanied by statutory
reform that abolishes fee agreements between attorney
and client in excess of attorney and client fees in accordance
with the statutory tariffs.

7. This in turn requires the determination of realistic statutory
tariffs by input from a broad spectrum of interest groups
and annual CPI adjustment.

8. Referral fees effectively involve paying touts and add no
value to the litigation process from the perspective of
clients. We will need to be on our guard in South Africa
to ensure that our existing prohibitions on touting and
on sharing fees with touts are rigorously enforced. This is
not intended to indicate opposition to inter disciplinary
practice in other spheres of legal practice. How we practise
law in South Africa needs to develop in accordance with
client needs. However, touts can never be to the benefit
of litigation clients, particularly since attorneys are
permitted to advertise, and need to be weeded out.
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9. Costs shifting introduces unequal treatment of litigants
and is probably contrary to the equality provisions of
section 9 of our Constitution. It is suggested that in South
Africa we should rather consider:
9.1 A significant increase in the jurisdiction of the Small
Claims Courts. This should be accompanied by statutory
amendment of the jurisdictional limits of the Small Claims
Courts, inquisitorial training of commissioners and
extension of the operating hours of small claims courts to
make such accessible during the day;
9.2 An overhaul of our civil procedure to take advantage
of advances in information technology that could be
harnessed to significantly reduce costs and delays.
9.3 The amendment of procedural rules in civil litigation
to provide for the adoption of some best practice from
inquisitorial jurisdictions to sort out cost aspects at an
early stage in the litigation and to facilitate fast tracking
where appropriate. If judges met with litigants and their
representatives immediately after litis contestatio to manage

the further conduct of cases and investigate how available
resources were to be harnessed to ensure a fair hearing
of disputes, considerable delays and wasted costs could
often be avoided.

10.There is much to recommend a system of fixed costs in
the lower courts in South Africa to avoid the delays and
uncertainty of the very laborious current taxation system,
too often conducted before inadequately trained taxing
masters.

11. There is also much to recommend placing the de-
termination and CPI revision of tariffs and fixed costs in
South Africa by a statutory body that is free from
political control but representative of a wide spectrum
of society.

12.As between opposing parties NUM v East Rand Gold and
Uranium Co Ltd65 should be our point of departure. A
basic rule that each party pays his/her/its own costs is
more likely to lead to the true resolution of disputes than
the rule that costs should follow the result.
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