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The topic on which I wish to address you relates to the issue of
the independence of the judiciary in this country. I do not refer to
the importance and raison d’etre of an independent judiciary:
that speaks for itself and requires no argument. I refer to what,
I think, are properly to be viewed as threats to the independence
of the judiciary, and, as such are ill-considered and, indeed,
dangerous – and should therefore be resisted, and the voices of
the judges and of the Bar should be part of that resistance.

Successful resistance to measures calculated to make inroads
on judicial independence is not without precedent. I cite the
example of the initially proposed Equality Court legislation.
Provision was made for the relevant Minister to assign the judicial
officers to preside in equality courts. Understandably, the judiciary
en bloc vehemently set its face against this envisaged odious
intrusion into the prerogatives of the judicial arm of government.
Fortunately, the politicians backed down and in the result the
assignment of presiding officers remained where it belonged: in
the hands of the head of the court concerned.

The theme of my talk will canvass three questions. The first
arises out of a common chant by some politicians in recent times,
as reported in the media, that the making of policy falls within
the province of the politicians, who are elected, and that judges
are not there to make policy. That is of course true. But, as I will
attempt to show, there is clearly a misapprehension on the part
of the protestors as to what constitutes policy or, put more
accurately, what does not constitute policy making.

By way of example, a newspaper report dated November
2011, and repeated in a January edition of The Times newspaper,
attributed the following remarks to the State President:

‘Our view is that the executive, as elected officials, has the sole

discretion to decide policies for the government. The executive

must be allowed to conduct its administration and policy making

work as freely as it possibly can’.

The remarks were in the context, inter alia, related to decisions
of the courts.

In the same edition of The Times newspaper there was also a
repetition of an earlier report in which Mr Gwede Mantashe, the
general secretary of the African National Congress, was credited
with having delivered himself of the following comments last
August:

‘One of the things that is dangerous, the independence of the

judiciary and the separation of powers, must never be translated

into hostility, where one of these arms becomes hostile to the

others. Unless this issue was addressed, it was going to cause

instability. It undermined the other arms of government.’

Also relevant is the recent announcement, widely publicised in
the media, by Mr Jimmy Manyi, stated to be the Cabinet
spokesman, that what was referred to as ‘an independent body’
was to be appointed to undertake an examination and
assessment of judgments handed down by the Constitutional
Court. I am also given to understand that the envisaged
examination and assessment is to be extended to include the
judgments of the Supreme Court of Appeal.

The proposed course of action invites many questions. How
would this so-called independent body be constituted? What
would be regarded as sufficient compliance with the requirement
of independence? What would constitute the examination and
assessment of the decisions of the two courts in question? And,
most important of all, what would the assessment give rise to,
what steps would be taken pursuant thereto, and what possible
price, in the form of an intrusion into judicial independence,
would be exacted by action taken pursuant to ‘the independent
body’s’ report?

In Parliament it was said earlier this year that the assessment
was not an attempt to undermine the independence of the
judiciary, but would reflect on the impact the judgments have
had on the transformation of society. But, in a subsequent
television interview a well known political commentator drew
attention to an earlier press statement issued in an apparent
attempt to explain what was the intention behind Mr Manyi’s
announcement. In essence, it was said that the examination
and assessment would have as its purpose an attempt ‘to influence
the jurisprudence of the Constitutional Court in a positive way’.
Such a stance would be a frightening one. There should be no
talk of any such influence by the Executive, and the politicians
may be reminded that the era of parliamentary sovereignty is a
thing of the past.

It may be added that a further newspaper report, published
during February, credited the President with the query: what is
one to do when a minority in the Constitutional Court does not
agree with the decision of the majority? The question is simply
not understood. Indeed, what could possibly be envisaged should
be done?

It is not to be gainsaid that what the politicians have it against
is the reversal by the courts on occasion of legislative enactments,
executive measures and administrative decisions. For example,
the recent decision of the SCA setting aside the Presidential
appointment of Mr Menzi Similane as National Director of Public
Prosecutions. It is apparent that it is such decisions that elicited
Mr Mantashe’s comment that hostility by one arm of government
towards another results in the latter being undermined, an
accusation, in no way veiled, leveled at the judiciary.

But it is an accusation that is misconceived and contrived. As
former Chief Justice Arthur Chaskalson said in an address to a
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workshop at the University of Cape Town, reported in the Sunday
Times during January 2012: ‘politicians who resent being reined
in by the courts should weigh their fury against the precepts of
the Constitution’.

In this country we pride ourselves on the fact that the rule of
law prevails. The quintessential manifestation thereof is the
upholding and implementation of the Constitution by the courts.
The ultimate guardian of the Constitution is the Constitutional
Court. In carrying out this role that court does not make policy
but protects the many values that are subscribed to in the
Constitution. The same applies to the other courts of the country.

The decisions of the courts may of course from time to time
undo some or other government prescription, whether executive,
legislative or administrative, which had as its objective the
implementation of a policy, decided upon by politicians. But
where the decisions of the courts are informed by constitutional
precepts, what the courts are doing is safeguarding our
constitutional values against unconstitutional inroads on them
by politicians. That is the constitutionally ordained guardianship
role of the courts, and on that score there is simply no room for
posing the question: ‘qui custodes custodet?’.

The second question I wish to refer to this evening is the
polemic between the politicians and the judiciary over the former’s
proposed regulations regarding public disclosure by judges of
their financial interests and those of their spouses and children.

I may interpose here the comment that it appears that the
sights of government are on acting judges as well as permanent
judges performing active service. It suffices to note that there is
merit in the contrary viewpoint that such an invasion into the
privacy of those requested to undertake acting appointments,
but without any guarantee of subsequent permanent
appointment, would constitute a cognisable discouragement
against practitioners coming to the assistance of the department,
and for that matter the country, by accepting acting appointments,
with consequent detriment to the judicial system as a whole. Be
that as it may.

As regards permanent judges performing active service the
query I would pose is the following: what fault can be found
with the proposal by the judiciary that sitting permanent judges
disclose their financial interests in a register to be kept by the
Chief Justice, but which would not be made public, and access
thereto would be allowed only if, and to the extent that, good
cause can be shown?

The further query I raise is: whence the stance of the
government? The issue of The Times newspaper I referred to
earlier contains the following further passage:

‘However, ANC MP and ad hoc committee chairman, Amos

Matila, accused judges of rejecting the proposed regulations

because some within the judiciary could notexplain their wealth.

He said: “A lot of judges with the small salary that they earn, as

they retire they own huge farms, you don’t know where they got

those things from. They can’t account”.’

The statement is an amazing and reckless one. Is it suggested
that a substantial number of judges is a bunch of crooks taking
bribes left, right and centre? Not to put too fine a point on it,
judges’ salaries are not small, they receive generous gratuities
during and on cessation of their tenure of office, and they were
all actively engaged in various fields before assuming office, in
which capital could have been built up. Moreover, judges could

have acquired assets by way of inheritance. I know of no judge
who has been required to account for any assets, still less any
judge who has been unable to do so satisfactorily.

Most recently the politicians have evinced an intention to
spread the net even wider by including retired judges. The issue
of Legalbrief of 31 May 2012 contained a report of the events
during a meeting of the ad hoc parliamentary committee drafting
a code of conduct that would compel judges to disclose their
financial interests. A Democratic Alliance member of Parliament,
Mr Denis Joseph, declared, with reference to the fact that retired
judges receive their salaries for life, that ‘the judiciary was not
untouchable’ and that it lay within the province of Parliament to
revoke that remuneration regime and impose a ‘new package’.
(A threat of unconstitutional action.) These comments followed
on a presentation by Mr Johnny de Lange, from the Justice
Department, who said that it was crucial that all judges with
outside earnings (ie, other than their salaries for life) should
declare them as they benefit from the public purse for life.

It is true that a number of judges engage in income earning
activities after their retirement (subject thereto that the nature
thereof should not be such as to bring the administration of
justice or the judiciary into disrepute), for example, sitting as
arbitrators (a service to the community). I do not understand,
however, why the fact that judges earn a salary for life (after long
service as a judge) renders it crucial for their other income to be
disclosed. The argument is a non sequitur.

The question arises: is it required of parliamentarians and
government officials who retire, but continue to benefit from the
public purse by way of receipt of a pension, that they similarly
make a disclosure of their financial affairs? I have been advised
that this is not the case.

I know of only one instance where a judge acted in a position
of conflict of interest, namely where a Judge President gave
permission for one of his judges to be sued by a trust of which
he, the Judge President, was a trustee. And I know of no incident
where any allegation of bribery against a judge has been the
subject of investigation. There is simply not the same scope for
judges to indulge in corrupt practices as are open to politicians
or civil servants. The suggestion that judges may do so is simply
fanciful. The register I referred to earlier, to be kept by the Chief
Justice, would clearly meet the exigencies of any apprehensions
that a judge may be the recipient of ill-gotten gains. The comments
of Mr Matila seem to be nothing but a thinly veiled gratuitous
attack on the judiciary, informed by a hidden agenda.

The third question which I will touch on briefly, falls under
the rubric of administrative independence as part of the guarantee
of judicial independence. The matter was the subject of an article
in a recent issue of Advocate, penned by Judge Azhar Cachalia
of the SCA. He comments that what he refers to as institutional
independence, in the form of the necessary administrative
structures and guarantees, is necessary to protect courts and
judicial officers from external interference by other branches of
government; in short, the judiciary should be administratively
and financially independent of the executive.

He stresses inter alia that adequate resources are necessary
to enable the judiciary to operate effectively without undue
constraints, and the issue is how resources are allocated to the
judicial arm of government, by whom those resources are
managed and who is accountable for their usage.

Judge Cachalia notes that the Superior Courts Bill, soon to



come before Parliament, does allocate the responsibility for the
administration of judicial functions to the Chief Justice, but it
seeks to retain, at least in respect of courts other than the
Constitutional Court, the historical system where the Director-
General of the Department is accountable for the financial
administration of the judiciary.

In this so-called ‘executive model’ the Executive retains control
over court administration and, through the Minister, accounts to
the legislature. However, Cachalia does point out on the other
hand that what is referred to as the ‘Constitutional Court
Autonomous Model’ operates in that court, which determines its
own needs and is supported by its own staff, and therefore has

a measure of autonomy (albeit that consultation with the Minister
on the matters in question is prescribed).

Cachalia records that several countries, notably Australia
and Canada, have established independent agencies to ad-
minister the affairs of the judiciary at arm’s length from the
executive. He concludes that there is no reason why in this country
the Department or the Ministry should have any responsibility
for the judiciary’s budgetary and staffing requirements. These
matters should be in the hands of the judiciary itself.

I align myself with Cachalia’s sentiments, I commend them
to you and I trust that when the occasion arises the Bar will
support same. A

‘I come from a family of five children. My parents had difficulties
bringing us up. So, most of us were given to relatives. At age
four, I went to an aunt.

‘It was a life-changing experience. My aunt was married to
an older man, who wanted her to continue teaching. So, I learnt
that it is normal for a wife to work. He and I stayed at home
caring for the babies. There, I learnt the value of a family.

‘After five years, in the middle of the night, I left. I went home
– 30 kilometres far – and told my parents I wanted to stay. They
said: “But those people are better than us. Look at your clothes.”
I replied: “I’d like to share with you what you have.”

‘I was educated in the old Bantu education system. Most of
the teachers were well trained in terms of methodology, but didn’t
have much knowledge.

‘I come from a religious background. My grandmother taught
us there are good people and bad people. Bad people end up
in jail. When I was in Standard 6, my mother wrote me a letter
from Johannesburg: She’d been in jail, arrested for a pass
offence. It had a terrible impact on me. I struggled with the idea

Mtshaulana SC on life at
the Bar – and beyond

that my mother was a bad person. I tried to discuss this with my
teacher but to no avail. What is this pass? I tried to reason with
him. Is there no other way in which people could be controlled,
because I understood that people would go to Joburg? I also
wanted to go to Joburg.

‘Another time, a teacher accused us of not concentrating in
class, of not asking questions. You’re not like white children, he
said. They are observant and ask questions. I said to him: “But
what do you mean white children are better than us?”He replied:
“They can do many things you can’t do.” I asked: “Like what?”
He said: “You can’t drive a train.” I’d never seen a train, but
said to him: “I bet you if you taught me how to drive a train, I
could learn.” I was very upset by this.

‘Yet, I was thinking: What’s wrong? Why is there this
differentiation between white and black? In town, I saw white
children playing in beautiful schools. Where we played, it was
always dusty. I couldn’t explain those things. Only later, at
university, I learnt about the Black Consciousness Movement.
Then, I realised the problem was politics.
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