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retain committees such as a professional sub-committee,
pupillage committees, liaison committees, etc, and maintain their
role in the field of legal vocational and educational training.

In conclusion, I regard this time as the most propitious for
the Bar to seize the moment and grasp the nettle, instead of
pontificating and pointing to the shortcomings in the LPB. The
more constructive approach is to put proposals that in our
judgment will cure the limitations in the LPB rendering it con-
stitutionally compliant and protecting the interests of the pro-
fession, whilst serving the public interest at large.

There is ongoing engagement by the GCB with the Law Society
of South Africa to present joint submissions to the parliamentary
portfolio committee dealing with the LPB. I undertake to update
the members on any progress on this front.

01 November 2012

The World Bar Conference was hosted by the Inner Temple, London, from
29 June to 2 July 2012. I am grateful for the opportunity afforded me
to attend the conference, and report on it below.

Friday 29 June
Court facilities
The conference programme commenced on Friday morning with
a visit to the Rolls Building, opened in late 2011, where the
Chancery Division, the Admiralty and Commercial Court and
the Technology and Construction Court are currently housed.
The state of the art facilities are rendered extremely efficient with
ultra-modern IT services, which provide for electronic filing,
electronic access to exhibits and records, and interactive electronic
programming available to litigants in the course of proceedings.
Those participating in this visit were addressed by the Justice
Christopher Clarke, who serves on the Bench of the Commercial
Division, and who gave us a description of the workings of the
court. Of interest to me was the fact that the court provides
extensive adjudicative services to non-residents of the United
Kingdom, many of whom litigate in this court because they cannot
expect justice in their home jurisdictions. Also memorable was
the judge’s express recognition of the significance of an
independent profession to ensure that justice was truly served.

Michael Todd QC, chair of the Bar of England and Wales,
also presented his views on the functioning and significance of
the new court facilities. We were thereafter treated to a tour of
the court facilities, which are extremely user-friendly, with electronic
notice boards outside each courtroom displaying the court roll
for the day in question, and conference and meeting facilities
which are for hire on a daily, weekly and monthly basis, or for
the duration of trials. These facilities are apparently used in
lengthy trials by litigation teams which install electronic servers
and secretarial services on site for the duration of their trials.

Council meeting
Over the lunch hour, I attended the council meeting of the
International Conference for Advocates and Barristers (ICAB),

the organisers of the conference. The meeting was held at Erskine
Chambers, the chambers of Michael Todd QC, chair of the bar
of England and Wales. At the meeting, Noelle McGrenara QC,
one of the co-chairs of ICAB, announced that she would be
standing down from that position at the next meeting of the
council, which would coincide with the IBA conference in Ireland
in October. Stephen Hockman QC, the other co-chair of ICAB,
who will continue in office, raised the fact that ICAB had originally
been established to provide some platform for the international
referral profession outside of the constraints of the IBA. ICAB
had resolved to organise a regular purpose-bound conference
specifically for the referral profession, in which role it had
succeeded very well, but also to articulate views on the rule of
law, and the independence of the judiciary and the legal
profession, in which role it had not maintained a high profile in
recent years. It was agreed that that the council should give
more attention to this role in the future.

Also under discussion was the role of the referral profession
within the International Bar Association. There appears to be a
power struggle within that organisation, and internal restructuring
resulting from that power struggle threatened to consign the
Forum for Barristers and Advocates to a rather irrelevant or-
ganisational division. It was agreed that this move should be
resisted with all available resources, and that we should attempt
to be repositioned along with the Judges’ Forum, with which
there was in any event significant cooperation within the IBA.
The question was raised as to whether the continued participation
of the referral profession within the IBA was meaningful, but the
general consensus was that it remained valuable to our pro-
fession to retain our links with that organisation.

Paul O’Higgins SC, leader of the Irish Bar, reported with
concern about the draft legislation regarding regulation of the
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profession being promoted in the Republic of Ireland, and I
informed the meeting of the tabling of the Legal Practice Bill. It
was resolved that a special session would be included in the
conference programme during which delegates could be informed
of the challenges confronting the profession in the various
jurisdictions where the profession is under threat.

At this meeting of the ICAB Council, a proposal from the
New Zealand Bar that it host the 2014 World Bar Conference in
Auckland in April of that year was accepted. Rugby fans may
wish to obtain a fixture list at an early stage, to combine business
with pleasure.

I am absolutely convinced that our membership of ICAB is
invaluable, and that we should pursue more closely our links
with colleagues through this organisation. Should our profession
fall under government control or influence, of course, our con-
tinued participation in international organisations of independent
legal professions would be under threat. In fact, during the
conference, Malcolm Wallis J reminded me that, during his tenure
on the credentials committee of the IBA, an application for
membership from the Vietnamese Bar was rejected for want of
independence on the ground that that Bar was required to report
to its government annually. Section 98 (3) of the Legal Practice
Bill requires the Transitional Legal Practice Council to report to
the Minister on its activities every six months.

On Friday afternoon, after conference registration had
commenced at the Supreme Court, situated close behind the
statue of former President Mandela on Parliament Square, the
opening address and welcome to the conference was delivered
by Lord Phillips of Worth Matravers KG, the President of the
Supreme Court. His address was followed by the first conference
session dealing with advocacy in the highest courts, in which the
conference was addressed by the Justice Robert French AC, Chief
Justice of Australia, Justice Edwin Cameron of our Constitutional
Court, and the Baroness Hale of Richmond, of the Supreme
Court of the UK. Lucky delegates who had been allocated a
ticket were taken on a tour of the Supreme Court building,
whereafter we all repaired to a cocktail reception at the House of
Lords hosted by Baroness Deech, the chair of the Bar Standards
Authority. The setting on the terrace on the bank of the Thames,
the excellent catering, the available libation and the convivial
company all contributed to a most enjoyable gathering, remem-
bered by at least some of those who attended. I was privileged
thereafter to enjoy more convivial exchanges with fellow dele-
gates at a dinner hosted by the ICAB council.

Saturday 30 June
Independence of the profession
The conference proceedings on Saturday morning commenced
with a most engaging presentation by the Lord Judge of Draycote,
the Lord Chief Justice of England and Wales (one may ask whether,
with such a surname, he was destined for the position he now
occupies), on the court’s expectations of the advocate. Once
again, the significance of the independence of the court
practitioner was brought to the fore, and I was struck by how we
in our profession accept as self-evident principles which are not
readily apparent to the general public. There is much to be
done on the public relations front, if our profession is allowed to
continue in existence. The second morning session was a
stimulating one, with presentations from speakers from as far

afield as Melbourne and Dublin regaling us with tales of great
practitioners of the past, under the heading ‘Practical lessons
for today from the advocates of the past,’ which included
addresses on Cicero, Erskine, John Philpot Curran and FE Smith.
It became apparent from at least two of those talks that counsel
were allowed somewhat more latitude in court than would be
permitted today before a contempt of court conviction became
inevitable.

IT services
The afternoon session commenced with a presentation by the
conference sponsor, Opus 2 International, on the IT services it
rendered, which included those that had been in operation in
the Rolls Building we had visited the previous day. Rather
unusually, the session was introduced with an understated but
nevertheless clear endorsement of these services from Lord Saville,
a former Justice of the Supreme Court of the United Kingdom.
There is no doubt that, with qualified personnel, such services
could do much to enhance the level of practice in our courts.
Enquiries about the cost of the services, however, reflected that
they are not currently financially accessible to the ordinary litigant.
This apparently proved no obstacle to Mr Abramovitch in his
recent engagement in the Commercial Court.

Advocacy
The afternoon session continued under the chairmanship of Sir
Sydney Kentridge, who led into the programme entitled ‘Advocacy
against the odds,’ recounting his experiences under the title ‘the
experience of the apartheid years,’ before introducing Tino Bere,
president of the Law Society of Zimbabwe, who spoke of current
circumstances in Zimbabwe, Asma Jahangir, President of the
Supreme Court Bar of Pakistan, who gave a disturbing account
of her experiences under prevailing conditions in her home country
under the topic ‘Challenges to the Rule of Law in Pakistan,’ and
Mark Mulholland QC of the Northern Ireland Bar, who spoke
on the topic ‘Advocacy during the troubles.’ The session prompted
a great sense of pride in the fearless work performed by colleagues
throughout the world, while Sir Sydney’s recollections cast
interesting light on the position of ‘purist’ armchair critics of
those who get their hands dirty in representing the victims of the
breach of the Rule of Law throughout the world.

The final session on Saturday afternoon was devoted to
prosecution advocacy, which is regrettably not something to which
colleagues in this country have much exposure, notwithstanding
the extensive experience and skill they could bring to the criminal
justice system if our prosecuting authority were prepared to make
use of those skills, as happens in other jurisdictions. Speakers
included Sir David Calvert-Smith, former DPP and High Court
Judge, David Perry QC and Iain Morley QC, senior trial counsel
in the UN Tribunal for Lebanon.

Gala dinner
On Saturday evening, a glittering gala conference dinner took
place in the Middle Temple Hall, a majestic architectural structure
where the first performance of Shakespeare’s ‘Twelfth Night’ took
place in 1602, and which survived serious bomb damage in
1940. Apart from excellent food, wine and company, the dinner
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was livened up by exceptional musical performances from
instrumentalists and choristers, all of whom are members of the
Inner Temple.

Sunday 1 July
Training and quality assessment
The morning session commenced with the topic ‘Advocacy training:
what the young Bar needs,’ which was addressed by David
Nicholls, chair of the Young Barristers’ Committee of the Bar of
England and Wales, Phil Greenwood QC, a very experienced
advocacy trainer from Sydney, Australia, and Edwin Glasgow
QC of Gray’s Inn, an old friend of the South African advocacy
training programme.

The second morning session dealt with the topic ‘Quality
Assessment: how it will work and what will be expected of ad-
vocates,’ and was addressed by the Baroness Deech of Cum-
nor, the chair of the Bar Standards Board in England and Wales,
Sam Stein QC, a member of the Bar Standards Board, and Max
Hill QC, chairman of the Criminal Bar Association. It was ap-
parent that there were significant tensions regarding proposals
for a quality assessment procedure. Interesting advice from
Baroness Deech flowed from her experience as chair of the Bar
Standards Board: ‘If you are considering introducing a super-
regulator to the legal profession, don’t.’

The proposed Legal Practice Council fits the mould of what
she described as a super-regulator exactly. It is significant that
she, as an academic outsider who was not in practice when
appointed chair of the Bar Standards Board, has come to the
insight that regulation of the referral Bar should not be in the
hands of outsiders. This session was followed by a church service

at the Temple Church, which would have been recognised by
Dan Brown fans, whereafter drinks were enjoyed before lunch in
the Master of the Temple’s Garden.

Bars under threat
The special session of the conference dealing with Bars under
threat was held immediately after lunch, and addressed by Paul
O’Higgins SC of the Irish Bar, Tino Bere from Zimbabwe and
me. A call for a statement on the situation in the various threatened
jurisdictions came from the floor of the conference, and Stephen
Hockman QC gave an undertaking that the council of ICAB
would address this issue.

The afternoon session continued with a session on the future
of advocacy, addressed variously by Sir Stephen Sedley, former
Lord Justice of Appeal, Russell Coleman SC from Hong Kong,
and Miriam Dean QC, the leader of the New Zealand Bar.
Although there are challenges to the referral profession across
the world, there was an encouraging commitment to the principle
of efficient litigation service.

The final address of conference was delivered by the Lord
Clarke of Stone-cum-Ebony, the Treasurer of the Middle Temple,
who shared the sentiments of all in an address on why the Bar
matters and will go on mattering. In essence, we have a duty to
ensure that our profession endures and continues to serve the
rule of law, delivers excellent litigation services, and protects the
independence of the judiciary and our profession.

Those who attended the conference will have been enriched
by the experience, while the continuing contact with Bar leadership
across the world remains invaluable. Start saving for Auckland
in April 2014! A

The GCB notes with considerable disquiet the latest incident
of violence and bloodshed at Marikana, and expresses
its condolences and sympathies to all the bereaved, injured
and affected.

The events at Marikana a few days ago, where 34
miners’ lives were lost in a hail of gunfire, is disturbing
and raise grave questions about the circumstances under
which this occurred and the compliance by members of
the police services with their constitutional obligations.
Two core values in our democratic order include the right
to life and the right to human dignity. The rights which
the Constitution guarantees apply to everyone, friend or
foe alike, and to which the Constitution commits all State
machinery, including the police, protecting and promoting
these rights. The duty to prevent, combat and investigate
crime, to maintain public order, to protect and secure the
inhabitants of the Republic and their property, and to
uphold the law, is also placed squarely on the police
under the Constitution.

Judging by media statements at the weekend, some
400 rounds of ammunition were fired by the police during
this incident. Spokespeople for the police have claimed

that they acted in self-defence. These contentions should
urgently be tested. The decision by the State President to
establish a commission of inquiry into the events at
Marikana is welcomed. Commissions of inquiry are useful
to investigate and establish facts and to advise on any
corrective action which might be taken to avert similar
events in the future. However, they operate within con-
straints. A commission of inquiry will not, for example,
be able to pronounce on the guilt or otherwise of those
implicated in the deaths and injuries suffered by the victims
at Marikana. Only the courts can do that.

The rule of law, which is also a foundational value of
our Constitution, requires that a speedy investigation be
conducted into the deaths and injuries at Marikana and
that if, as present evidence suggests may well have been
the case, individuals and/or institutions are criminally
responsible for the events which occurred, they be pro-
secuted without delay.

IAM Semenya SC, chairman of the GCB

21 August 2012

GCB press release
Bloodshed at Marikana

A

Bluey
Rectangle


