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From 21 to 23 September, the new edition of the conference
took place in Franschhoek and Stellenbosch. The South African
Bar were invited to attend.The 2010 conference was a huge
success and, as the 2012 conference programme states, ‘pro-
duced a deep seam of material which is capable of being mined
much further, hence Middle Temple’s decision to return to South
African to develop its links with the South African Bar and to
reinvigorate discussions about common challenges and to learn
from each other.’

Themes included: privacy versus the right to freedom of
expression; the division of powers among parliament, executive
and the courts; the SADC Tribunal and other African regional
courts; corruption; access to justice; and alternative dispute re-
solution.

South African conference-goers were unanimous in their
judgment that we have much to gain from such interaction with
our London colleagues and in their praise for a conference they
hope is fast becoming an institution.

We look forward to welcoming our friends from the Middle
Temple again in the near future.

Advocate invited three conference-goers to recount their
experiences.

Kirsty McLean,
Johannesburg Bar
This year, the Middle Temple conference was
held in the Cape, in suitably English weather.
The South African Bar were privileged to be
invited. Recalling the excellent 2010 con-
ference, I quickly accepted the invitation. I
was not disappointed.

The conference themes explored the similarities and differences
between the English and South African legal systems. The confer-
ence programme commenced on 21 September in the glamorous
setting of the Allée Bleue wine farm in Franschhoek. The initial
focus fell on freedom of expression and privacy. Panellists’ papers
had been distributed in advance, to facilitate discussion.

The first session dealt with the balance between press freedom
and artistic expression, on the one hand, and privacy, on the
other. Adrienne Page QC and Richard Spearman QC set out
recent developments in England and Wales, focussing on on-
line publication and the effectiveness of interdictory relief. Justice
Carole Lewis presided over a thoughtful discussion of the complex
issues raised by Brett Murray’s painting The Spear, which brought
to the fore the nuanced differences in social values between our
two countries.

The second session explored issues of secrecy, security and
the right to a fair trial. Justice Robert Nugent argued against the
‘judicial peak,’ contending that it undermines the judiciary’s
credibility, while Michael Fordham QC addressed the difficulties
surrounding closed hearings held in the UK to address concerns

Middle Temple sets root in the Cape
By Jean Meiring, Johannesburg Bar

Annually, the Middle Temple hosts a conference abroad for its members.
In 2010, it was held in Cape Town. The lure of the Cape proved to be irresistible
and, in 2012, a host of London’s legal luminaries returned.

over national security, highlighting the compromised role of the
special advocate who has to deal with secret evidence in re-
presenting the accused.

Mondli Makhanya, chairman of the South African National
Editor’s Forum, raised the media’s concerns over issues of secrecy
and the access of the media to court and similar proceedings.

The first day culminated in dinner at the elegant La Motte.
The day’s discussions were pursued over fine food – and several
glasses of excellent wine.

The Law School of Stellenbosch University hosted the second
day, in the graceful Ou Hoofgebou. The four sessions dealt with
the diverse topics of the separation of powers (which Sir Paul
Jenkins KCB QC, Treasury Solicitor, referred to as ‘the offside
rule’ ), regional courts, and corruption. Again, the debates were
challenging and engrossing. It was a privilege simply listening
to the discussions.

The day’s final session was an ‘arm-chair chat’ between two
eminent judges, Lord Phillips of Worth Matravers former President
of The Supreme Court of the UK, and Justice Edwin Cameron of
the Constitutional Court, which ranged over the different con-
stitutional regimes in our respective countries and the strengths
and weaknesses of their highest courts. Justice Cameron opined
that a central benefit of a written constitution is that the public
more readily knows its rights and engages more easily in dialogue
over what the realisation of those rights should mean.

Dinner was a traditional braai (Franschhoek style) at Café
Bon Bon, hosted by the General Council of the Bar. Again, the
excellent Cape wine was appreciated by all, apparently especially
by members of the Eastern Cape Bar.

On the final morning (by now the South Africans, particularly
those from the Eastern Cape, were beginning to appreciate that
morning sessions commenced at 10:00), the focus fell on the
education of lawyers, and alternative dispute resolution.

The discussion of English legal education was illuminating,
especially against the background of local debates over the Legal
Practice Bill. So, too, was the considered discussion on mediation,
Professor Dame Hazel Genn DBE QC arguing compellingly
against compulsory mediation. In sum, the conference was an
intellectual feast.

A special word of thanks go to Jeremy Gauntlett SC of the
Cape Bar and Catherine Quinn of Middle Temple, for such a
well conceived, stimulating and well-lubricated event.

Dup de Bruyn SC,
Port Elizabeth Bar
Having attended the World Bar conference
earlier this year in London, and not having
been to the 2010 Middle Temple conference
in Cape Town, I approached Allée Bleue
somewhat apprehensively, not knowing what
to expect.
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The eminence of the speakers and panellists was beyond
question. In fact, many were imposingly impressive. Rather, it
was the form of the conference of which I was unsure. However,
from the moment I entered the conference centre, I knew I’d
enjoy it. The programme indicated registration lasted from 9:15
to 10:00. However, unlike the normal procedures, it comprised
taking one’s name tag from a table on which it was neatly laid
out, fixing it to whatever piece of clothing one wished and enjoying
the spread of refreshments.

A relaxed and laid-back atmosphere was evident from the
outset and set the tone for the entire conference.

The opening remarks by Lord Clarke, Justice of the UK Su-
preme Court and Treasurer of Middle Temple, Dame Nicola Brewer
DCMG, British High Commissioner, and Prof Gerhard Lubbe,
former Dean of the Faculty of Law of the University of Stellenbosch,
were short, direct and witty.

At the World Bar conference the programme had been very
full and, after the speeches, there was little time for questions,
let alone debate – not least because of the number of delegates.
However, in Franschhoek delegates had received the panellists’
papers before the start of the conference; panellists presented
no more than a summary of their papers, the remainder of the
time taken up by debate.

And what debates we had! The intellectual level of the debates
was exceptional. Witty remarks and wisecracks abounded. It was
wonderful to be at a conference, nay, an intimate meeting, where
you could speak without fear of publicity or serious comeback.
All of this took place in a relaxed atmosphere among colleagues
and friends. It had been stated in the programme that, during
the Friday afternoon session, the delegates would break up into
about six groups for discussions on privacy, whereafter a
rapporteur from each group would summarise those discussions
to the plenary gathering. However, the plenary debates had been
going so well that this plan was unanimously jettisoned, and
the debate continued as before until 17:00.

A wine tasting at Allée Bleue was followed by dinner at La
Motte, hosted by the Middle Temple. Dinner and the accom-
panying refreshments were outstanding. Yet, it ill behoves me to
provide further details. It was, however, so that during the Satur-
day morning breakfast at La Quartier Français, the previous

evening’s dinner was the main talking point, several delegates
appearing to suffer some discomfort.

The second day held at Stellenbosch University ’s Ou
Hoofgebou was equally successful. As we departed for Fransch-
hoek that afternoon, the sun appeared and the beauty of the
Western Cape was present in all its splendour.

While the Port Elizabeth Bar enjoyed the braai at Café Bon
Bon as much as everyone else, when the wine bill arrived with a
demand for immediate payment, an attempt at a deft vanishing
act was averted only when a staff member recalled that the account
was for a certain Advocate Gaunti (sic). However, there could be
little cause for concern since, at the rates some of our colleagues
charge, they would have washed dishes for no more than an
hour (daily rates not being applicable).

On Sunday, the conference ended with a farewell lunch at
Allée Bleue. While all the papers were excellent, I wish to single
out Sir David Eady’s, a high court judge in England and Wales
who has presided over many high-profile libel and privacy cases.
His paper entitled ‘Privacy and the media: recent developments
in England’ was superb. Its penultimate sentence pertinently reads:
‘We shall soon live in an overwhelmingly online world where
law enforcement, whether in relation to privacy, libel or contempt,
is likely to depend largely on the extent to which it is possible, if
at all, to reach international agreement.’

The conference was exceptionally professionally organised,
smoothly run, highly informative, pleasantly conducted and, in
my view, a remarkable success.The Middle Temple should be
congratulated for it, and should be thanked for hosting it in
South Africa. Once again, I realised how wonderful our profession
is. I left Franschhoek on a high – but also with a measure of
sadness. Why, I wondered, can our profession not be left alone?

Raoul le Breton,
Cape Bar
The conference held at Allée Bleue in the
gastronomic capital of South Africa, Fransch-
hoek, and in the Ou Hoofgebou (circa 1886)
at Stellenbosch University from 21 to 23
September has, to my mind, become the
benchmark for future conferences of this kind.

Ish Semenya SC, chairman of the GCB, and Christopher Symons QC.Patrick Scott SC of the Port Elizabeth Bar and Lady Christylle Phillips.
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While the magnificent scenic drives to the venues awed and
inspired delegates, the organisational skills of the team re-
sponsible for co-ordinating the conference created the opportunity
to discuss topical legal issues in the rarefied intellectual
atmosphere of a Socratic debate.

To the best of my knowledge, the Treasurer of the Middle
Temple, Lord Clarke, Justice of The Supreme Court of the UK,
Catherine Quinn, the tireless Under Treasurer of the Middle
Temple, Prof Gerhard Lubbe, former dean of the Law School of
Stellenbosch University, and Jeremy Gauntlett SC were the key
members of the team responsible for the success of the con-
ference.

The intermittent invocation of the Chatham House Rule
(originating in 1927 at the Royal Institute of International Affairs,
aka Chatham House) allowed participants to speak freely. The
rule allows participants at a conference to reveal information
gleaned, but neither the identity nor the affiliation of the speaker.

The benefits of the cross-pollination of ideas the many debates
engendered was, in the vote of thanks at the end of the con-
ference, compared to a breath of oxygen. It is likely to have an
enduring effect. Participants were thus allowed to transcend the
limits of their respective legal systems and to view in the fresh
light the idiosyncrasies of those systems. Like a good whisky, the
benefits of a symbiotic relationship between the South African
and English Bar is to be slowly distilled and enjoyed at leisure.

Sir David Eady, chair of the first discussion, set the tone when,
in his introduction to the theme privacy versus freedom of
expression, he had participants in stitches with his anecdotes
and sparkling wit. He referred inter alia to the famous decision
in Mosley v News Group Newspapers Ltd [2008] EWHC 1777,
itself laden with wit, in which the Court of Queen’s Bench
awarded the plaintiff the highest ever damages for the invasion
of privacy, in the sum of £60 000.

The challenges faced by the UK courts as a result of the
instantaneous nature of the modern electronic media, which
problematize the enforcement of any law of privacy, were juxta-
posed with the debate in South Africa over the painting The
Spear.

The issues that arose in this session illustrated the
similarities and differences between the cultural matrices
in which our respective courts operate. Shared concerns
emerged in the need to deal with the legal con-
sequences of the internet and to justify the intrusion
into private lives where the public interest is tenuous.
However, with respect to the freedom of expression, in
a multi-cultural society like South Africa’s different con-
siderations apply since there are a perhaps wider range
of competitng interests than in the UK. In South Africa,
more areas are considered sacrosanct.

The second session, on secrecy, security and fair
trials produced the most stimulating debate of the day:
it dealt with the question whether a court should have
access to secret documents to rule on their publication.

At the subsequent wine tasting at Allée Bleue, the
wine was consumed with alacrity, the heady debates
of earlier slightly edged aside. Dinner at La Motte
allowed all to relax and socialise – under eccentric
chandeliers. (In fact, it bears mention that the constant
change of venues helped to create a convivial ambiance
and to provide variety.)

On Saturday, in Stellenbosch, the sessions covered issues of
cardinal importance, particularly in South Africa: the untimely
demise of individual access to the SADC tribunal and the question
whether the law is failing in the fight against corruption (the
latter topic eliciting several inventive remedies).

Next was a riveting Q-and-A session chaired by Dame Heather
Hallett, before Lord Phillips, the outgoing president of The Supreme
Court of the UK, and Justice Cameron of the Constitutional
Court exchanged reflections on their respective courts.

By then, familiarity had set in and first names were de rigueur.
Late in the evening, my table, comprising members of the South
African Bars, started attracting the attention of the Port Elizabeth
Bar. Once they had gravitated to our table, we managed to
gain a reprieve from the restaurant staff: they postponed sine
die calling ‘last round.’ It was only when the bill for the extra
wine consumed by all the conference participants was presented
that our formerly cohesive group dispersed and suggestions of
escaping through toilet windows were proffered.

The early Sunday morning session showed no evidence of
waning enthusiasm nor of reduced acuity. The theme was access
to justice and focused on the education, training and regulation
of lawyers. Remarkably, in both legal systems, the advocates’
profession faces external attempts to regulate it and to curb its
independence. There was a shared sense that in a thriving
democracy advocates’ independence is of paramount importance.

The final session concerned alternative dispute resolution.
Opinions differed over whether parties involved in litigation should
be obliged to attend formal mediation conferences and be
penalised for failure. Professor Dame Hazel Genn DBE QC and
Judge Philip Bartle QC impressed with their vast experience in
and knowledge of ADR. Also, the contribution by Judge David
Smuts from Namibia was instructive. During the final Sunday
lunch, the inclement weather returned as if to remind the visitors
of what they were to expect on their return home.

The 2013 Middle Temple conference will be held in Malaysia,
but I trust before long our friends will return to the Cape wine-
lands, again to sample what we have to offer.

Lord Justice Andrew Longmore, Deputy Judge President of the South Gauteng High Court,
Phineas Mojapelo, and Sir Stanley Burnton, former Lord Justice of Appeal.
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