
The website of the Daily Sound1 notes, for example, that
‘Wherever a judge dies – a relatively rare occurrence in Santa
Barbara County – Superior Court officials throw a special
memorial’. While we are unlikely to ‘throw’ a memorial in this
country, and we also appear to be less fortunate than Santa
Barbara in that the occurrence of death among judges is not
that rare, it is noteworthy that the article makes it plain that
memorials are held for both sitting and retired judges who have
died and that the court is addressed by academics and prac-
titioners.

The particulars of a memorial held for the late Justice John
A Mason are displayed on the website of the Supreme Judicial
Court of Massachusetts2. It is recorded that the memorial was
attended by the chief justice, other sitting judges and retired
judges from other divisions. The chief justice addressed the court
and welcomed other judges, who one can infer from the context
of the article, were not on the Bench but sat amongst the other
attendees. This deviation from formalistic court procedure, in
which, if counsel addresses the court, only the presiding judge
is addressed, and irrespective of the importance of other visitors
who are not addressed, leads to the supposition that a memorial
in the United States is not a formal ‘argument’ by counsel followed
by a ‘judgment.’

However, it is also not entirely dissimilar to it as shown by
the conclusion of Attorney General Wolkoff’s address at the
memorial:

‘On behalf of the Bar of the Commonwealth, I respectfully move

that this Memorial be spread upon the records of the Appeals

Court.’

These words indicate that the memorial is regarded as a formal
court session held according to the customs of the courts of
Massachusetts. To substantiate this view, an attorney (Tennen)
also addressed the court on behalf of the late judge’s clerks,
which is indicative of the fact that only persons with the right of
appearance in the particular court are allowed to speak at such
a memorial.

The last person to speak at Justice Mason’s memorial was
the presiding chief justice who, after pronouncing the virtues of
the deceased judge, ended the proceedings as follows:

 ‘I would close by thanking the Attorney General for appearing

today and for making the motion that today’s proceedings be

spread upon the records of the court. I thank Mr Wolkoff and Mr

Tennen for appearing in support of the motion. On behalf of all

the justices of the Appeals Court, I allow the Attorney General’s

motion.’

From this sitting, it appears both that the presiding judge only is
addressed and that a motion is moved by counsel and pro-

There has been a tradition amongst some lawyers and judges
to call a special sitting of the court to honour the memory of a
judge of that court who has passed away. Lay men and women
and even lawyers are not always familiar with this tradition and
a record of the past history thereof may assist those involved in
the planning and holding of a memorial service in the future.

Our experience during the past years has shown that special
sittings of courts have also been called for other occasions. During
2009, for example, the Constitutional Court held a special sitting
in honour of a number of retiring judges, among whom was the
Chief Justice of the time. The Deputy Chief Justice therefore
presided over the proceedings. In this capacity, he called a court
sitting for a particular date and time. The occasion was marked
by proceedings in court during which the eleven fully robed sitting
judges took their seats on the Bench, while the retired con-
stitutional court judges and judges of the Supreme Court of
Appeal, dressed in ordinary dark attire, sat behind the sitting
judges.

The assembly further consisted of counsel, all robed, attorneys
and members of the court staff and the public. This assembly
was addressed by the Deputy Chief Justice, other judges, the
Minister of Justice, counsel on behalf the General Council of the
Bar and an attorney. The proceedings took the form of a formal
court session, yet were less formalistic than the High Court
memorial sittings referred to below, which are couched in the
form of an address to and a judgment by the court.

During August 2011, a similar court session took place when
a tribute was given to the retiring Chief Justice, Justice Ngcobo,
when Deputy Chief Justice Moseneke said:

‘A formal ceremony, such as the present is by now well etched in

our judicial convention. The judiciary knows no better way of

celebrating judicial excellence, service and fidelity than in the

very forum in which it dispenses justice. It is a time honoured

tradition that on an occasion as the present, fellow colleagues

who hold judicial office would robe and be in attendance as a

mark of homage to the departing Justice.’

In the United States of America a similar procedure is followed,
although proceedings vary among states and among courts.
The Nebraskan Supreme Court memorial service for the late
Chief Justice Paul W White in October 2003 is a case in point,
while a number of other announcements for memorial services
to be held in court for deceased judges that had been either
sitting or retired have been recorded.

Information regarding the tradition and procedure is not
plentiful, but it appears that in most instances the court is
addressed by a person or persons admitted to appear in the
court and the presiding judge responds to the address, although
this is not a hard and fast rule.
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nounced upon by the judge. The spreading of the proceedings
on the record means no less and no more than that it will be
published in the official court reports.

The ‘first memorial sitting was held on November 23, 1813’,
notes C Clifford Allen, reporter of decisions of the Massachusetts
Supreme Judicial Court:

‘The representations at each sitting are published in the

appropriate volume of the official reports of the Supreme Judicial

Court. They also publish the same for deceased members of the

Massachusetts Appeals Court in the Appeals Court Reports.’3

Allen further advises that the format is a long-standing one:
‘The Attorney General of the Commonwealth presents a motion

to the Justices in a special sitting of the court in which a general

biographical sketch of the deceased Justice’s life is presented.

The second presentation is made by a colleague of the deceased

Justice who knew the Justice well during the Justice’s life as an

attorney prior to joining the Judiciary. A third presentation is

made by one of the Justice’s law clerks, representing all the

clerks who served the Justice during the Justice’s time on the

Bench. This format provides four different prospectives of the

Justice’s life. At the conclusion of the special sitting, the Chief

Justice allows the motion of the Attorney General and the special

sitting is then published in the appropriate volume of reports.’4

In 1849, a memorial was held for the former chief justice of the
Supreme Court for the State of New York, Justice Ambrose Spen-
cer. Significantly, at a memorial held at the Albany County Court,
the district attorney addressed the court whilst in session and at
the end of his address moved for a motion that the court should
adjourn until the next morning. The presiding judge (who sat
with other judges on the Bench) responded to the address and
‘directed an adjournment accordingly, and that the clerk should
enter in to the minutes the occasion of the adjournment in an
appropriate manner’.5 A similar procedure was followed in the
Albany Mayor’s Court as recorded by Spencer6.

There can thus be no doubt that the memorial constituted a
formal court hearing with similarities to the formal court memorials
held for deceased South African judges. The common deno-
minator of all the recorded ceremonial court sessions mentioned
here is the fact that it is a formal court hearing where the presiding
judge calls upon a representative of the practitioners of that
court to address the court regarding the deceased person in
whose honour the court session is called. The presiding judge
has the final say.

According to a report from a staff member of the Idaho
Supreme Court7 it has been holding an annual memorial service
for judges and attorneys who passed away in the previous year
since the 1950s or 1960s in its court house. Although this service

is held in the court, and although it provides for an address by
the senior presiding judge and several motions to be proposed,
it includes a musical recital and invocation and benediction by
clerics. The latter performances are unknown in most other court
proceedings as far as can be ascertained. The proceedings
provide for ‘resolutions’ to be proposed regarding deceased
attorneys and ‘special resolutions’ for deceased judges in ac-
cordance with the usual procedure in most courts. The resolutions
are no different from the motions referred to in other courts in
the USA.

Enquiries at the English Bar, surprisingly, lead to no useful
information. There appears to be no tradition at all, save that
special church services may be held for some deceased judges.
The custom to hold special court sittings is also unknown in
Canada.

As the tradition and workings of such proceedings are not
readily available in records, we have consulted judges8 and
advocates in South Africa in order to obtain clarity and insight
into the tradition. The dual Bar and Sidebar in South Africa
places a different emphasis on some of the aspects of local
proceedings. Although attorneys have the right of appearance
in all courts where advocates appear, the separation still has
certain consequences regarding ceremonial court sessions, which
may require it to be adapted.

Historically9 a ceremony was held in Johannesburg for all
deceased judges who had served on the Bench in Johannesburg,
whether the deceased judge had retired or been appointed or
elevated to another or higher court. In later years, the ceremony
was limited to honour only sitting judges of the court. The senior
judge of the Division of the deceased judge called the Judge
President, the chairperson of the Bar Council and the chairperson
of the Johannesburg Attorneys’ Association to advise them of
the death of a judge and to determine a date for a court
ceremony. The family of the deceased judge was invited and in
later years, retired judges were also invited to attend the cere-
mony. Once the date for the ceremony had been determined, it
was publicised amongst members of the Bar, Sidebar and the
staff of the Directorate of Public Prosecution (then known as the
Attorney General’s office).

The chairperson of the Bar Council, in consultation with the
Bar Council, decided on the person who would address the
court – often a member of the Bar who was well acquainted with
the deceased. The court proceedings were then arranged by the
Registrar (lately by the Court Manager) who would arrange for
retired judges to attend and sit behind the serving judges. The
Registrar took the place traditionally taken up by that person
whose place is today taken by the presiding judge’s own clerk.
A special seat was allocated to the representative of the Bar, the
Attorneys’ Association and the DPP amongst the front benchers.
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The court commenced at 10h00 or such time as the senior judge
may have directed.

Prior to the court sitting, the senior judge usually received
the deceased judge’s family in chambers in order to convey his
condolence formally and, time allowing, have a cup of tea with
them – an aspect which does not detract from the court sitting in
any manner and needs no direction as suggested below. After
the proceedings the family members are again received in
chambers in order to enjoy tea but, most importantly, to give
them the opportunity to express their feelings regarding the
proceedings in private.

The court was constituted of all the judges of the division
and presided over by the most senior
judge. The judges entered the court in
black and white robes with the usual
announcement by the usher ‘All rise’
or ‘Rise in court’ or ‘Silence in court’
when all counsel, attorneys and other
persons attending the memorial sitting
rise as a mark of respect to the Bench.
All remain standing until the judges
who enter in accordance with their
seniority have taken their places on the
Bench and the presiding judge takes
his/her seat, after which all other
persons take up their seats.

Later, retired judges attended in suits
(or dark attire) and were seated with
visiting judges behind the family of the
deceased, the latter who were seated
in the front row/s of the court. These
judges did not robe. A retired judge,
who was sitting at the time of the
proceedings, was seated with all the
other judges on the Bench. Acting
judges joined counsel and attorneys at
the Bar.

The presiding judge then called on
the chairperson of the Bar Council or
his representative to address the court
in the same manner as the calling of a case to be heard, by
calling the name of chairperson of the Bar Council to address a
sitting court as counsel. The chairperson of the Bar Council
would him/herself address the court or advise the court who the
person was that would be addressing the court.

An address, according to the High Court of North and South
Gauteng custom, was made on behalf of the Bar, the attorneys’
profession and members of the Directorate of Public Prosecution
and who was announced by the person addressing the court.

The address was in the form of a memorial speech for the
deceased and only the presiding judge was addressed, while
other judges, whatever their standing, were not acknowledged.
In preparing the address, the chairperson of the Bar asked input,
if any, from the President of the Law Society or local attorneys’
association and the Director of Public Prosecution. The chairperson
of the Bar would preferably liaise with the senior presiding judge
beforehand on what his or her address would entail in order to
avoid repetition – although some repetition of the ‘argument’
and ‘judgment’ might be unavoidable.

After the address by counsel, the presiding judge then

pronounced on counsel’s ‘argument’ and passed ‘judgment’
on the argument by delivering its own memorial speech regarding
the deceased throughout which the counsel, who addressed the
court, remained standing. It was customary for the presiding
judge in compiling the ‘judgment’ to solicit the views of other
judges whom he or she thought might have known the deceased
better.

At the end of the ‘judgment’ the presiding judge addressed
the chairperson of the Bar Council (regardless of who had
delivered the address on behalf of the Bar) and advised him or
her that the court would, as a mark of respect for the deceased
judge, be adjourned for a period of time. The chairperson of

the Bar Council acknowledged the
presiding judge’s ruling, which brought
the proceedings to an end. Counsel
and visitors stood, waiting for the
judges on the Bench, the family and
visiting judges to leave the court room.
The chairperson of the Bar Council, by
tradition, would notionally advise all
the members of the Bar, attorneys’
profession and Directorate of Public
Prosecution who had not been present
at the ceremonial proceedings that the
court had adjourned for the times stated
by the presiding judge. (In earlier days,
a formal notice of the adjournment was
placed on the notice board of the High
Court).

Clearly, if it is counsel who moves
the motion, the time period of the ad-
journment will be decided in consul-
tation with the presiding judge so that
it coincides with the wishes of the
presiding judge or counsel may just
propose an adjournment in general
terms and the presiding judge then de-
termines the time period of the ad-
journment. The current custom is for
the presiding judge to announce the

adjournment mero motu. The family of the deceased judge has
no role to play in the court proceedings and are observers of the
memorial proceedings.

Judge President Ngoepe summarised it eloquently as follows:
‘It is a fairly conservative process and, to preserve its uniqueness,
dignity and serenity, needs to remain that way.’

Endno tesEndno tesEndno tesEndno tesEndno tes
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The current custom is for the
presiding judge to
announce the adjournment
mero motu. The family of
the deceased judge has no
role to play in the court
proceedings and are
observers of the memorial
proceedings.

Judge President Ngoepe
summarised it eloquently as
follows: ‘It is a fairly
conservative process and, to
preserve its uniqueness,
dignity and serenity, needs
to remain that way.’


