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As with all post-democracy legislation, the Legal Practice Bill
(LPB) must comply with the principles, prescripts and spirit of the
Constitution. Section 1(c) of the Constitution provides that the
Republic of South Africa is founded inter alia on the values of
supremacy of the Constitution and the rule of law. Section 165(1)
of the Constitution, which lays the foundation for an independent
judiciary, provides that the courts are independent and subject
only to the Constitution and the law.

The International Bar Association (IBA), in its resolution on
the rule of law adopted in September 20051, recorded inter alia,
the following:

‘An independent, impartial judiciary; the presumption of in-

nocence; the right to a fair and public trial without undue delay;

a rational and proportional approach to punishment, a strong

and independent legal profession, strict protection of confi-

dential communications between lawyer and client; equality of

all before the law; these are all fundamental principles of the

Rule of Law.’ (My emphasis.)

In his 2009 commentary on this resolution, Francis Neate, co-
chair of the IBA Rule of Law Action Group2, stated the following
regarding the separation of powers:

‘The Rule of Law does not seek to diminish the power of the

State. It seeks merely to assure its proper exercise. This is

achieved by separating those who make the law (the Legislature),

those who interpret and apply the law (the Judiciary) and those

who have the power to enforce it (the Executive), each from the

other. … The independence of both the Legislature and the

Judiciary is, therefore, a fundamental requirement of the Rule

of Law …

In addition, an independent Judiciary requires an efficient,

functioning court system and a strong, independent, properly

qualified legal profession to support it. An independent legal

profession is also fundamental to the maintenance of citizens’

rights and freedoms under the Rule of Law, so that they are

guaranteed access to independent, skilled, confidential and

objective legal advice. Similar principles are required to pro-

tect the independence of the legal profession as for the

Judiciary.’     (My emphasis.)

This commentary accords with the preamble to the IBA Standards
for the Independence of the Legal Profession3, which records the
following:

‘An equitable system of administration of justice which guaran-

tees the independence of lawyers in the discharge of their

professional duties without any improper restrictions, pressures

or interference, direct or indirect is imperative for the establish-

ment and maintenance of the rule of law.’

The interdependence of the independence of the legal profession
and the independence of the judiciary is reflected in the Com-
monwealth (Latimer House) Principles on the Three Branches of
Government4:

‘An independent, effective and competent legal profession is

fundamental to the upholding of the rule of law and the in-

dependence of the judiciary.’

It is thus necessary to consider the provisions of the LPB to
determine whether those provisions pose any threat to or restriction
of the independence of the legal profession. To the extent that
the LPB does so, it will not meet constitutional scrutiny. This
consideration is quite apart from a potential violation of the
constitutional rights to freedom of association, freely to choose
one’s trade, occupation or profession, and to be protected against
the arbitrary deprivation of property, all of which are contemplated
in the LPB.

It is not a prerequisite for the operation of a legal system
under the rule of law that there be two legal professions. That is,
however, the prevailing state of affairs in this country. The common
law and statute law recognises that fact. And the Constitutional
Assembly, which must have been aware of that legal position,
recognised that fact when it made provision in section 178(1)(e)
and (f) of the Constitution for the Judicial Service Commission
to include two practising advocates and two practising attorneys
to represent those professions. In this country, accordingly, there
are two legal professions.

The LPB has its origins in a political quest for a ‘united’ legal
profession which envisaged the fusion of the two professions
under the control of a single regulatory authority, which was to
regulate all persons and bodies working in the legal arena,
including advocates, attorneys and paralegals. Over time, a
new approach has developed, and the LPB now recognises the
existence of two professions. Yet it clings to the idea of the ‘unity’
of ‘the legal profession,’ under one regulatory authority, and
retains the ghost of fusion of the two professions in its structure.
There is no rational underpinning of this quest for the imagined
‘unity’ of one legal profession, nor for establishing one regulatory
authority for two professions.

There is a further reason to question the promotion of one
regulatory body. The proposed structure echoes that which
emerged in consequence of the Clementi report in the United
Kingdom, which led to the establishment of an over-arching
regulatory authority in the form of the Legal Services Board (LSB).
In that model, two subordinate specialised regulators were
established – the Bar Standards Board and the Solicitors
Regulation Authority, which are the first-tier regulators of the two
professions. In that respect at least, it constitutes a better arran-
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gement than that in the LPB, which makes no provision for
separate regulatory bodies for the two professions.

The model in the United Kingdom has been in operation for
half a decade. It has proven to be a failure. No wonder that
Baroness Deech, the chair of the Bar Standards Board, cautioned
at the World Bar Conference in London in June 2012 against
such an over-arching authority. At the Middle Temple conference
in Franschoek in September 2012, she issued a simple warning
to ‘those of you contemplating establishing a super-regulator –
don’t.’

No wonder either that Michael Todd QC, the retiring chair of
the Bar Council of England and Wales, at the end of his term of
office, in November last year stated ‘I think there is a very good
case for disbanding the overarching regulator,’ and criticised
the ‘burdensome costs’ it was creating for barristers, their clients
and the public purse5.

The United Nations ‘Basic Principles on the Role of Lawyers’6

records in its preamble that the principles set out in the document:
‘…which have been formulated to assist Member States in their

task of promoting and assuring the proper role of lawyers, should

be taken into account by Governments within the framework of

their national     legislation.’ (My emphasis.)

Under the heading ‘Professional associations of lawyers,’ the
following appears:

‘24. Lawyers shall be entitled to form and join self-governing

professional associations to represent their interests, promote

their continuing education and training, and protect their pro-

fessional integrity. The executive body of the professional

associations shall be elected by its members and shall exercise

its functions without external interference.’ (My emphasis.)

In the ‘ IBA Standards for the Independence of the Legal Pro-
fession’ (the standards document),7 the IBA recognised that the
independence of the legal profession constitutes an essential
guarantee for the promotion and protection of human rights,
and that professional associations of lawyers have a vital role to
uphold professional standards and ethics, to protect their
members from improper restrictions and infringements, to provide
legal services to all in need of them, and to co-operate with
governmental and other institutions in furthering the ends of
justice.

Clause 17 of the standards document records the following:
‘There shall be established in each jurisdiction one or more

independent self-governing associations of lawyers recognised

in law, whose council or other executive body shall be freely

elected by all the members without interference of any kind by

any other body or person. This shall be without prejudice to

their right to form or join in addition other professional

associations of lawyers and jurists.’ (My emphasis.)

In conflict with these internationally-recognised principles, the
LPB proposes the disestablishment of existing law societies and
Bar associations, and imposes an obligation on the professions
to negotiate the transfer of their assets, liabilities and staff to a
transitional legal practice council. Even if it were contended that
these proposals theoretically permit the establishment of new
professional associations to accord with international norms,
once the existing societies have been disbanded and their assets
and staff removed, the prospect that new voluntary associations

will be brought into being are remote, particularly in the light of
the fact that the governance functions which are currently per-
formed by the existing bodies will have been transferred to in-
voluntary, statutory bodies.

Because it fails to distinguish between regulation of the pro-
fessions and their governance, the LPB proposes to empower
the Minister to issue regulations on a host of issues which will
constitute precisely the kind of interference in the independence
of the professions deprecated in the international instruments
cited above. The failure to give effect to the requirements of
regulation in the LPB itself, (it largely provides for the issuing of
Ministerial regulations), is itself a cause for concern – the Con-
stitution authorises regulation of professions by law, not by
Ministerial fiat.

In addition to the threat posed to the independent practice
of law in general, the independence of the advocates’ profession
is further compromised by the proposal that it be regulated by a
body on which attorneys (the other profession) outnumber re-
presentatives of our profession by ten to six, and which includes
three representatives of the Minister. That body, which would
both regulate and govern the profession, would consist of 21
individuals of whom 15 are not practising advocates, five are
not required to be practising lawyers, three directly represent the
executive authority in the country, and all would hold office at
the pleasure of the Minister, who may dissolve the council if he
loses confidence in it. There is a cardinal difference between the
approach adopted in the current LPB, (and regrettably, the GCB’s
proposals), on the one hand, and that prevailing in the UK
situation on the other – the Bar Council of England and Wales
was not deprived of its existence and independence and replaced
by a statutory body. To do so as the LPB (and the GCB) proposes,
would remove us from the ranks of independent legal professions
in the world, and would undermine the rule of law and the
independence of the judiciary. It is unconstitutional and cannot
be permitted.

A further threat to the independence of the professions lies
in the proposed office of the Ombud, because there are grave
questions behind the independence of that office in the form in
which it is proposed. The Ombud is afforded extensive powers,
including disciplinary appeal powers, from which it appears there
would be no further appeal. The Ombud is appointed by the
President for a period determined by the President, may be sus-
pended from office by the President, is required to report to the
Minister, and is reliant upon the executive for her/his salary and
funding. While conceptually a potentially positive innovation,
the current proposal for this office would not establish an
independent arm of regulation of the professions. No reason
has been given for the abandonment of the earlier proposal
that such office be assigned to a judge appointed on the re-
commendation of the JSC, which would eliminate any complaint
regarding independence of the office.

In his address to the Cape Law Society last year under the
title ‘The rule of law: The importance of independent courts and
legal professions’ 8,the late former Chief Justice Arthur Chaskalson
issued the following warning:

‘The legal profession has a duty to itself and to the people of our

country to do all that it can to protect its independence. That

involves ensuring that its rules and practices are in the public

interest and facilitiate access to courts by the public and in

particular by those whose need is the greatest, by promoting
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the culture of independence and professionalism in practitioners,

by explaining to the general public the role of an independent

legal profession in protecting democracy, and by raising its voice

against measures calculated to erode that independence. The

Legal Practice Bill in its present form is such a measure.’

Although a portion of this quotation appears in its submission
on the LPB made to the parliamentary portfolio committee, the
GCB has, regrettably, not taken heed of the charge conveyed by
the late Chief Justice to protect the independence of the advocates’
profession, and has instead submitted its own proposal for the
extinction of our voluntary associations (and itself), and their
absorption into a structure of statutory control.

The LPB is unaccompanied by any attempt to cost the extensive
bureaucracy and responsibilities it envisages. It proposes a na-
tional Legal Practice Council and Regional Councils. The councils
will require staff, office accommodation and equipment, and
running expenses. The responsibilities envisaged for them are
extensive. Many of those responsibilities affecting the advocates’
profession are currently discharged voluntarily by our members,
at their own expense and in their own time, to promote the
profession we value and seek to develop.

The UK experience has been that, even where some attempt
was made to cost the operation of the new bureaucracy, it was
significantly under-estimated. The cost of regulation is one of
the complaints raised by the Bar of England and Wales which
will inevitably be repeated here. Practising lawyers will have to
bear that cost. Inevitably, given the disparity in numbers,
advocates will be subsidising attorneys, including the admini-
stration of aspects of attorneys’ practice which have no bearing
on the practice of advocates. The cost will have to be passed on
to litigants. The professed intention in the LPB to address the
cost of litigation, and thereby access to justice, will be defeated,
as counsel will have to increase their fees to be able to afford to
fund the bureaucracy. The increase in the cost of practice will
impact further on those commencing in practice, and negatively
affect demographic transformation of the bar, as historically
disadvantaged beginners are faced with even greater financial
challenges.

We are entitled to know why the Department of Justice and
Constitutional Development has withdrawn from the consensus
previously reached with it whereby the proposed regulating
authority would accredit professional associations that would
train and qualify, and thereafter govern their members, in ac-
cordance with internationally established and recognised practice.

There is no explanation (other than a desire for executive
control), why that approach, which is applied successfully in the
auditors’ profession (the Independent Regulatory Board for
Auditors has the power under section 5 of the Auditing Profession
Act 26 of 2005 to accredit professional bodies, and has accredited
the South African Institute of Chartered Accountants), has now
been rejected.

Furthermore, once the existence of two legal professions is
recognised, there is no rational justification why a one-size-fits-
all model should be introduced for the two professions. I propose
the adoption of a statute that recognises the independence of
the advocates’ profession and establishes a regulatory body for
that profession, which may accredit professional bodies meeting
the regulatory requirements determined by the Act, while per-
mitting such bodies the right of self-governance within the ambit

of the Act. If there is believed to be a need for individuals from
outside the ranks of advocates to serve on such regulatory body,
I propose the appointment of sitting or retired judges, who have
understanding of the profession. This approach would eliminate
allegations of improper interference in the profession. Whatever
body is established should assist in the regulation of the pro-
fession, but should not be charged with governing it. That is the
prerogative of the voluntary associations.

There is a real risk that, given the increased financial burden
that implementation of the LPB in its current form would occasion,
existing practices of voluntary subsidy by senior practitioners of
the rental and other practice expenses of members of the pro-
fession in the early phase of their careers will be reduced or
disappear in a profession governed by a statutory authority,
rather than by a voluntary association in which professional
values have been developed over many decades. There is a
further risk that, compelled to focus on increasing income to
fund bureaucracy, the existing practice of investing in the
development of the advocates’ profession because it is something
in which we believe, will be undermined by the drive to maximise
income. This could lead to the formation of a few super groups
of already established and successful counsel seeking to attract
as much as possible of the lucrative work remaining at the Bar,
necessarily undermining the opportunities and support currently
available to beginner members. The potential threat to mean-
ingful transformation of the Bar is clear. The LPB would ac-
cordingly not promote access to the advocates’ profession, but
impede it.

I am advised that the public announcement of the current
version of the LPB relied substantially on the premise that the Bill
was essential to facilitate control over the cost of litigation.
Whatever the true motivation for this legislation, this is not it.
Government policy as enforced by the Competition Commission
terminated the existing practice of affiliate Bars of regulating
fees through the publication of fee guidelines, on the basis that
it was an anti-competitive practice. If government policy does
not allow the advocates’ profession to regulate the fees of our
members, because such regulation is anti-competitive, it is dis-
ingenuous to say that government policy requires this Bill to
regulate those fees. Of course, if fees are unrealistically capped,
so that counsel cannot afford to pay the costs of regulation, the
profession will be eliminated.

Unstated in the promotion of the current Bill is the underlying
Thatcher/Blair philosophy that consumerism is everything, and
that there is no difference between the rendering of professional
services and the selling of a hamburger. That is the message
contained inter alia in the suggestion that the Bill is a mechanism
for controlling legal costs. As articulated above, government
policy denied our profession the right to regulate fees. The
consumerist approach to professional regulation ignores the fact
that there is frequently a distinction between consumer interest
and the public interest – the cheapest legal services are worth
nothing in a state-controlled advocates’ profession where
members of a Bar that is not independent may be called upon
to protect the public against infringement of their rights by organs
of state.

We should learn from Dame Helena Kennedy, recently ap-
pointed co-chair of the Human Rights Institute of the IBA, in her
analysis of this trend in the UK9.

‘There are some areas of our lives – including the justice system



– where a reliance on economic drivers or populist desires crea-

tes distortions, injustice and outcomes that take no account of

the common good. Justice is not a commodity.’

The introduction of a regulatory statute could provide an
opportunity to improve the administration of justice by establis-
hing a model for constructive regulation of self-governing legal
professions. The LPB offers instead executive control at the
pleasure of the Minister, and the end of an independent advo-
cates’ profession. It should be resisted.
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