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The future of pupillage: transparency
and accountability
By Chris Marnewick SC, former member of the Durban Bar

I came to New Zealand in 1999. My plan was to stay for six
months but I fell into a teaching job and ended up staying for
another five years to teach at the Institute of Professional Legal
Studies and the College of Law. I discovered that I am more of a
teacher than an advocate and I learned why the Bar Exams back
home in South Africa were producing such a high failure rate. I
implemented the New Zealand methodology in Litigation Skills
for South African Lawyers which I wrote in New Zealand in 2002.
In 2003 I wrote the Workbook Course at the request of the GCB
and used the same methodology. The new course was
implemented in 2004 and the failure rate immediately dropped
to 20% that year. The failure rate is now consistently below 5%.

When I returned to practice at the Durban Bar in 2005, I
was appointed pupillage coordinator. Advocacy training was
excluded from my duties. I then set about putting systems in
place which would ensure that the training would be delivered
consistently and with vigour and very much in accordance with
what I had learned in New Zealand. In order to achieve this, I
called in old favours and bullied and cajoled until we had a
committed and expert squad of tutors and mentors to deliver the
training I thought Durban was able and obliged to provide.

But the time came to move on and I have retired from practice
to return to New Zealand. Before I left I promised the editor an
exit article on pupillage. An email from Leon Dicker asking a
number of questions allows me to kill two birds with one stone,
namely to produce the article I had promised the editor and to
answer Leon’s questions at the same time. It appears that Leon,
who has been involved in pupillage for some time, is concerned
about a matter that has worried me for the last seven years.
Leon refers to it as the apparent gap between the Board and the
trainers.

How would you describe your philosophy of trainingHow would you describe your philosophy of trainingHow would you describe your philosophy of trainingHow would you describe your philosophy of trainingHow would you describe your philosophy of training
graduates to ready them for the profession?graduates to ready them for the profession?graduates to ready them for the profession?graduates to ready them for the profession?graduates to ready them for the profession?
I believe that the purpose of a practical training regime for
advocates is to produce in one year an advocate who is not only
competent but is also empowered. The advocate we produce
must know that he or she is competent. I further believe that the
profession is morally and legally obliged to provide practical
training and that new members of the profession are similarly
obliged to undergo and complete that training. So far as the
various institutions and participants in training and assessment
are concerned, I believe in transparency and accountability.

And tied to that, if you had And tied to that, if you had And tied to that, if you had And tied to that, if you had And tied to that, if you had carte blanchecarte blanchecarte blanchecarte blanchecarte blanche, lots of time, lots of time, lots of time, lots of time, lots of time
and no need to worry about having to earn an income,and no need to worry about having to earn an income,and no need to worry about having to earn an income,and no need to worry about having to earn an income,and no need to worry about having to earn an income,
how would you tackle the task of training?how would you tackle the task of training?how would you tackle the task of training?how would you tackle the task of training?how would you tackle the task of training?
I have none of the above. What I do have is the experience of
having taught at the Institute of Professional Legal Studies (IPLS)

in New Zealand and helping to set up the College of Law (New
Zealand). My experience at those institutions opened my eyes to
the main reason for the high failure rate at the Bar Exams. It was
the learn-by-reading approach. That method simply doesn’t work
in a skills-based environment. We have since replaced it with the
learn-by-doing method and intensified our efforts. The results
have consequently improved from a 40% failure rate in the years
up to 2003 to well below 5% in 2011 and 2012.

We can improve in other respects. For example, there is the
fragmented approach to training with the NBEB, the academic
tutors and the advocacy trainers each pursuing a different agenda
and using different and often incompatible methodologies. There
is also a lack of transparency and accountability at all levels,
from the NBEB to the tutors, trainers and mentors.

How would I tackle these problems? I have carte blanche,
right? I would start by creating a comprehensive set of regulations
– to be written into the Constitution of the GCB – which would
cover every aspect of practical training for advocates: right from
the establishment of an examination board down to the rights
and duties of pupils. Every component of the Bar’s training regime
should be covered, including: (a) the composition, powers and
duties of the NBEB; (b) the assessment of competency, including
the preparation, marking and moderation of examinations and
assessments; (c) standards to be achieved in the assessments,
remedial training and re-assessments; (d) the release of results
(with marked scripts) and appeals against grades; (e) the
appointment of advocacy trainers, academic tutors, mentors,
and the qualifications and duties of each; (f) the creation and
maintenance of suitable training programmes (currently the
workbook and the advocacy training programmes); (g) the
appointment of suitably qualified persons to head the workbook
programme and the advocacy training programme respectively;
(h) the rights and obligations of pupils.

I would provide in the regulations for an overarching
committee with a revolving chairmanship, consisting of 4
members, one from amongst each of the NBEB, the academic
tutors, the advocacy trainers and the mentors. Their task will be
to ensure consistency in philosophy and methodologies across
all parts of training and assessment.

I would also include provisions to ensure that every aspect of
the pupillage programme is transparent and that every person
who participates in it is held accountable for the proper
performance of their functions.

How would I tackle the task of training?
The answer to this question is already in the workbook. There

is a set task for each day of the week. There is an instructor
guide for each day, giving guidance to the tutors with regard to
the training he or she is to provide. In short, every trainer and
every tutor should work according to the prescribed tasks and
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methodologies of the relevant programme, whether it should be
advocacy training or the academic training of the workbook.

What would go in and come out?What would go in and come out?What would go in and come out?What would go in and come out?What would go in and come out?
On the workbook side I would expand the syllabus for Ethics to
include topics such as keeping a diary, bookkeeping for
advocates, VAT and Tax, communication skills and ethics
(including via telephone and email), membership of other
organisations (AFT, NADEL, BLA), and membership of chambers.
I would rename the subject Professional Responsibility. I would
add Legal Research as a new subject – not to be examined by
the NBEB – with the emphasis on electronic resources and the
subject to be covered in seminars by the purveyors of the
programmes concerned (LexisNexis, Juta etc).

I would remove duplications in the NBEB syllabi for the
different subjects. I would make the examination an ‘open-book’
examination in every subject and I would require that all pupils
–whether they have passed or failed – should receive their marked
scripts together with a copy of the marking guide in every
examination or assessment. This is not merely an essential
teaching tool but will also ensure some transparency and
accountability.

On the advocacy training side I would expand the programme
and improve the cooperation between the advocacy trainers and
the academic tutors. I would include seminars on the various
skill-sets before pupils are subjected to “the Method”. In short,
pupils should have an opportunity to learn the theory behind
the science, art and skills concerned, for example, the basics of
an examination-in-chief. I would require at least three assess-
ments for competency in advocacy, with each pupil to conduct
one opposed motion, one trial and one appeal in simulated
real-life conditions, with remedial training and re-assessments
where necessary.

Overall I would require that competency be assessed at all
levels of training and not only in the Bar Exams. Pupils should
achieve, say, at least 16 credits out of 20 with the Bar Exams
accounting for ten (two per subject), advocacy skills for six and
practical training under the supervision of the mentor four.

How would you go about the actual training?How would you go about the actual training?How would you go about the actual training?How would you go about the actual training?How would you go about the actual training?
Assuming a willing and able complement of tutors and trainers,
I would implement the system which has been used in Durban
since 2006. The then chairman of the Bar council stipulated that
until the Bar Exams pupils were to devote weekdays from 08:30
to 14:00 exclusively to the Workbook Programme and to Advocacy
Training. Practical training under supervision of their mentors
takes place from 14:00 to 17:00 each day. After the Bar Exams
practical training with the mentor takes place from 08:30 to
17:00. The intensity of advocacy training also escalates after the
Bar Exams. This system has several advantages: It allows for
lectures to be delivered at either 13:00 or 17:00. It allows pupils
to work on the workbook programme in the interactive small-
group setting advocated by Lorraine Chaskalson and Toni
Gottlieb, both seasoned tertiary educators. It allows mentors to
devote their time to their practices without being overly distracted
by the pupil’s presence and needs and it relieves mentors of
responsibility for academic training. It allows for the pace and
intensity of the training programme to be maintained.

The actual training is a cinch in such a setting. Pupils work
each day on a cycle of training as follows: (1) Note the subject-

topic of the day. (2) Study the NBEB prescribed materials. (3)
Read/study any additional materials recommended or included
in the workbook. (4) Discuss the topic and materials in the group
context. (5) Attend the tutorial (if any) on the subject. (6) Do the
exercise of the day (and any additional exercises in the workbook)
and hand it in. (7) Study and discuss the model answer (in group,
with mentor and with tutor).

There are several advantages to this cycle: Pupils learn to
teach themselves. They learn to work in a group context where
they learn from each other, and teach each other. They keep up.
They learn to evaluate their own work. Advocacy training
according to ‘the Method’ uses the same methodology except
that the feedback is given orally by an advocacy trainer. What is
important is the cycle: preparation, performance, feedback.

What are the ingredients to a successful training pro-What are the ingredients to a successful training pro-What are the ingredients to a successful training pro-What are the ingredients to a successful training pro-What are the ingredients to a successful training pro-
gramme, as you see it?gramme, as you see it?gramme, as you see it?gramme, as you see it?gramme, as you see it?
I partly dealt with this under the previous question. The essential
components are: (i) an informed and committed Bar council; (ii)
an energetic and committed pupillage coordinator driving the
delivery of the course (whether advocacy training or the workbook
course); (iii) administrative back-up by the Bar’s secretarial staff;
(iv) enthusiastic mentors, tutors and advocacy trainers; (v)
conscientious pupils.

How would you evaluate the pupils as well as the trainers?How would you evaluate the pupils as well as the trainers?How would you evaluate the pupils as well as the trainers?How would you evaluate the pupils as well as the trainers?How would you evaluate the pupils as well as the trainers?
I believe that everyone involved in the provision of training should
be subject to some form of evaluation and should be held to
account. Pupils are assessed (at present) for academic competency
only. There should be assessments in advocacy skills as well. All
(academic) tutors and (advocacy) trainers should be trained before
they are allowed to stand before a class of pupils, and their
performance should be evaluated on a collective and individual
basis at the end of every intake.

This is not as difficult as it may seem. I was subjected to
exactly this kind of scrutiny during the 5 years I taught at the IPLS
and the College of Law.

I still have carte blanche, right? I would structure a tutor/
advocacy trainer questionnaire as follows [borrowed from the
IPLS, circa 2001], with ten questions relating to the tutor/trainer’s
performance and seven levels or marks to be allocated in response.

1. Organisation of class activities
2. Management of class interaction
3. Preparation for class activities
4. Ability to communicate ideas & information
5. Encouragement of participation in class
6. Quality of feedback
7. Enthusiasm in training
8. Sensitivity to learning needs
9. Approachability
10. Effectiveness of training

A similar questionnaire could be designed to evaluate the course
as a whole. The scale of evaluation ranges from 1 to 7, as
follows:

1 = Very poor; 2 = Poor;
3 = Less than acceptable; 4 = Acceptable;
5 = Good; 6 = Very good;
7 = Excellent.
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To this one could add 2 questions. Q1 – What did you like most
about your tutor/trainer’s training? Q2 – How could the
effectiveness of your tutor/trainer’s training be improved?

The results should be used to identify shortcomings in the
course and its tutors and trainers and to identify the remedial
steps that may be taken for improvement.

What would you do about Bars that consistently don’tWhat would you do about Bars that consistently don’tWhat would you do about Bars that consistently don’tWhat would you do about Bars that consistently don’tWhat would you do about Bars that consistently don’t
bother with training and particularly, mentoring? Thisbother with training and particularly, mentoring? Thisbother with training and particularly, mentoring? Thisbother with training and particularly, mentoring? Thisbother with training and particularly, mentoring? This
year, for example, I heard reports from the Judge Mo-year, for example, I heard reports from the Judge Mo-year, for example, I heard reports from the Judge Mo-year, for example, I heard reports from the Judge Mo-year, for example, I heard reports from the Judge Mo-
derator that certain Bars offered no training program-derator that certain Bars offered no training program-derator that certain Bars offered no training program-derator that certain Bars offered no training program-derator that certain Bars offered no training program-
mes and that Bars and ‘mentors’ said, in effect, ‘There’smes and that Bars and ‘mentors’ said, in effect, ‘There’smes and that Bars and ‘mentors’ said, in effect, ‘There’smes and that Bars and ‘mentors’ said, in effect, ‘There’smes and that Bars and ‘mentors’ said, in effect, ‘There’s
the the the the the ManualManualManualManualManual; study it and stay out of our way.’; study it and stay out of our way.’; study it and stay out of our way.’; study it and stay out of our way.’; study it and stay out of our way.’
I have heard similar rumours about training, or the lack of it, at
certain Bars. Perhaps this demonstrates why we need a com-
prehensive set of pupillage regulations which will, amongst other
matters, stipulate precisely what is expected of each Bar and
each person involved in the delivery of training for pupils. A Bar
should not automatically acquire the right to provide training.
Every Bar should be required to put in place a scheme – a business
plan, if you will – setting out in detail how and by whom the
pupils under its wing will be trained before such a Bar is
“accredited.” It is naïve to assume that the mere fact that a society
of advocates exists with a Bar council at its head means that they
are competent (or willing) to provide the necessary training. I
have no doubt that the impending Legal Practice Act, whatever
its final form, will directly or indirectly require such accreditation.
It is our problem and we must find our own solutions before
solutions are forced on us.

In order to provide the required standard of training to, say,
six pupils, a Bar needs, apart from the Bar council’s own
involvement and that of its pupillage committee and pupillage
coordinator, (a) six mentors; (b) six back-up mentors (to provide
some depth in the practical training); (c) one silk (super)mentor;
(d) five tutors (one for each NBEB subject) with back-up tutors in
each subject; (e) three advocacy trainers. Very few Bars are able
to muster this sort of manpower. There also needs to be a
balancing of resources. A Bar could hardly be expected to muster
all these forces to train only one or two pupils a year. A different
model of training might have to be found in such a case.

What can we do if a Bar does not have the resources toWhat can we do if a Bar does not have the resources toWhat can we do if a Bar does not have the resources toWhat can we do if a Bar does not have the resources toWhat can we do if a Bar does not have the resources to
provide this amount of manpower to a pupillage pro-provide this amount of manpower to a pupillage pro-provide this amount of manpower to a pupillage pro-provide this amount of manpower to a pupillage pro-provide this amount of manpower to a pupillage pro-
gramme?gramme?gramme?gramme?gramme?
This is a matter for the GCB, the Bars concerned, and – dare I
make a wish? – the better situated and more affluent Bars like
Johannesburg, Pretoria, Durban, Cape Town and Bloemfontein.
I have no doubt that these Bars have the resources to send teams
of tutors and advocacy trainers to those Bars lacking the manpower
and to provide the necessary training in short but intensive bursts
during the recess periods (end January, Easter, July and October).

I see there are many questions. But they do all boil downI see there are many questions. But they do all boil downI see there are many questions. But they do all boil downI see there are many questions. But they do all boil downI see there are many questions. But they do all boil down
to the one thing, I think: the vision and its implemen-to the one thing, I think: the vision and its implemen-to the one thing, I think: the vision and its implemen-to the one thing, I think: the vision and its implemen-to the one thing, I think: the vision and its implemen-
tation. I know there are others who have the task oftation. I know there are others who have the task oftation. I know there are others who have the task oftation. I know there are others who have the task oftation. I know there are others who have the task of
implementing what you began. I am concerned, fromimplementing what you began. I am concerned, fromimplementing what you began. I am concerned, fromimplementing what you began. I am concerned, fromimplementing what you began. I am concerned, from
my ‘small corner’, though, about the apparent gap be-my ‘small corner’, though, about the apparent gap be-my ‘small corner’, though, about the apparent gap be-my ‘small corner’, though, about the apparent gap be-my ‘small corner’, though, about the apparent gap be-
tween the Board and the trainers.tween the Board and the trainers.tween the Board and the trainers.tween the Board and the trainers.tween the Board and the trainers.
Leon’s last question requires some introspection on my part,
and a mea culpa. Let me get the mea culpa out of the way

immediately. I thought that I knew what was required to make
our pupillage system serve its purpose, and I thought I had the
energy to achieve it, but when it came to the delivery, I went
about it like a bull at a gate. I demanded immediate changes
here, there and everywhere to bring the system in line with my
vision of a complete and modern pupillage system. In the process
I made enemies and insulted and belittled old friends.

I wish I had approached the matter differently. My skirmishes
with the NBEB must be well-known by now. I lost every round
because I was unsubtle. I failed to acknowledge the progress we
made in small steps each year. To list a few: Pupils now have an
opportunity for remedial training before the oral examinations
and are given access to their scripts to see where they have gone
wrong. Legal Writing is no longer an automatic fail. The exami-
nation papers are clearer. The NBEB has begun to engage with
those involved in training. The unnecessary subject of Magistrates’
Court civil procedure has been scrapped. And so on.

But in essence, I have failed to persuade the NBEB of the
need for other changes which I am convinced will further improve
the systems of the NBEB itself and of pupillage in general. The
refusal by the NBEB to accede to the training component’s request
that all NBEB exams should be “open book” continues to disturb
me and constitutes the clearest example of different metho-
dologies being used by the NBEB and the trainers and tutors.
This is the “gap” referred to by Leon, the gap between the vision
and its implementation. We need to produce advocates – who
use books in the performance of their duties (the vision) – but
the NBEB examines as if we are producing law graduates – who
are required to memorise and regurgitate rafts of rules and
principles (the implementation).

At a personal level I have found it very difficult to interact with
the NBEB. My perception – which I concede is wholly subjective
and may well be wrong – is that it is a cumbersome body, dog-
matic in its ways and very slow to adopt and implement changes.
Its workings are not transparent. It is also unaccountable. It was
made clear at one meeting I attended that it is not a subcommittee
of the GCB but an autonomous body. It will not allow scrutiny of
the preparation of its syllabi or examination papers, the marking
of scripts or the moderation of the examinations. It will not allow
appeals against the marks it allocates to scripts. It refuses to
acknowledge or correct its mistakes, and there have been a good
number. Every change it has made during the last five years or so
has come only after a battle. Or so it felt to me. I would prefer that
there should be an examination board that is part of the fold,
one that is transparent (and fair) in its workings and is subject to
an annual audit like everyone else involved in pupillage.

These issues have at times reduced me to a state of despair
and, on occasion, driven me to intemperate language and angry
emails and memoranda, for which I now apologise unreservedly.
I could (and should) have done better.

Conc lus ionConc lus ionConc lus ionConc lus ionConc lus ion
There is a happier side to this. I have enjoyed the interaction
with our pupils more than words can convey.* Their successes
and failures have touched me deeply. Teaching in Durban has

* There is perhaps another article in the trials and tribulations of the pupils I have
encountered, such as the justice of appeal who used to bake cakes for the class,
or the one who slept through my classes and still passed, or the ex-police captain
who calls me a ‘good Boer’ without realising how that pains me, or, perhaps, the
pupil who finally passed the Bar exam and then burst out in tears the first time
someone addressed him as ‘Advocate’.
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undoubtedly been the highlight of my career and I have made
some very special friends there. I have turned to writing novels
and I have to produce a third edition of Litigation Skills this year.
Whether I still have a role in pupillage in South Africa depends
on others. It is too early to say whether I shall return to teaching
here in New Zealand, but if I were to, I would have the comfort
of knowing that there is a comprehensive set of regulations in

place, that the performance of every participant in training is
open to scrutiny and annual review, and that my own efforts
would be evaluated and assessed by my students as well as my
peers. Auckland is a happy place for me. And as for New
Zealand: Well, I know that we can learn from this small country
how to do things right with limited resources, as demonstrated
by last year’s ... A


