
THE PLAN, according to the Department of Justice and
Constitutional Development, is to have the Legal Practice

Bill (the Bill) enacted into law before the end of the current
administration. With the National Assembly having voted in
favour of the Bill and with the process of the National Council
of Provinces (NCOP) being underway, the questions screaming
for answers are what the implications are which will impact
on the future of the Bar. I hazard a view on what some of
these consequent changes will be and offer what possible
answers the profession may wish to offer in response.

In the first place, the Bill envisages the establishment of a
twenty-one member Transitional South African Legal Practice
Council (the Transitional Council) comprising amongst others
five advocates nominated by the GCB. This is a radical change
from the current governance and regulation of the profession.
In one manner, the regulation of the profession becomes sta-
tutory and the influence of the Bar on the regulation of the
advocates’ profession will be diluted and influenced by other
disciplines such as attorneys, academics and political appoin-
tees. This holds a risk. The one consequential risk is that the
Bar will not have a determinative vote on issues before the
Transitional Council and particularly on those matters that
may be adverse to the interests of the Bar. The answer to this
may perhaps be that the rules governing the Transitional Coun-
cil must incorporate a right of veto in respect of any subject
peculiarly affecting the interest of the advocates.

The other area requiring scrutiny and possible answer is to
look at the mandate of the Transitional Council. As the Bill
reads, the Transitional Council will have the statutory respon-
sibility, inter alia, to make recommendations to the Minister
on specified terms of reference; the election procedure for
purposes of constituting the Legal Practice Council; the esta-
blishment of provincial councils and their areas of jurisdiction;
the composition, powers and functions of the provincial coun-
cils; the manner in which the provincial councils must be elect-
ed; practical vocational training requirements; preparation
and publication of a code of conduct for legal practitioners;
and the making of rules. The decisions of this Transitional
Council will be by majority. Matters which affect the interests
of advocates may be undermined by the number of teachers
of law, attorneys and political appointees who may be in the
majority on a particular vote; this is why a veto right would
be justified if the vote is on a subject peculiarly affecting the
interests of advocates.

Another radical change is that disciplinary matters over
legal practitioners will under the Bill, once enacted, be matters
falling within the purview of the Legal Ombud, whose statu-
tory duty will be to protect and promote the public interest in
relation to the rendering of legal services, to ensure the fair,
efficient and effective investigation of complaints of alleged
misconduct against legal practitioners, to promote high stan-
dards of integrity, and to promote the independence of the
legal profession. This is to be applauded. One of the opaque
elements of the regulation we currently employ is that it does
not dispel the perception that as a profession, disciplining our
own behind closed doors, we return results that seek to protect
the wayward rather than to discipline them. Independent
scrutiny such as envisaged for the Legal Ombud will help
restore public confidence in the profession.

The still worrying aspect in the Bill is the creation of that
animal called an advocate who is in possession of a fidelity fund
certificate and who has the right to receive a request directly
from a member of the public without the involvement of an
attorney. This is problematic at various levels. One, an unsus-
pecting member of the public may not know the distinction
between an advocate practising with and one practising with-
out a fidelity fund certificate. The courts may without enquiry
not be readily able to determine that an advocate appearing
before them has or does not have a fidelity fund certificate.
Further, an unscrupulous advocate without a fidelity fund
certificate may receive work and payment from members of
the public without the protection which the member of the
public would be entitled to had there been a trust fund and a
fidelity fund to cover incidents of malpractice.

THE MANDATE of the Transitional Council is also, within
twenty-four months of the commencement of the Act, to

negotiate and reach agreement with the attorneys’ and the
advocates’ professions in respect of the transfer of their assets,
rights, liabilities, obligations and staff to the Council or Re-
gional Councils. Where agreement cannot be reached, the Bill
contemplates that any of the parties may agree to refer the
matter to arbitration in terms of the Arbitration Act. How any
of the unwilling parties to the agreement can be subjected to
compulsory arbitration is an open question.

What is commendable though with the coming into opera-
tion of the Bill, in particular in relation to access to justice –
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another constitutional imperative – is that the consumption of
legal services will no longer be on an open-ended basis. As
matters currently stand, consumers of legal services do not
know whether a divorce will cost X rand or X + Y rand. In
litigious matters, consumers of legal services do not know
what financial exposure they face, what complexities are brought
by the contests they enter into in the ventilation of their dis-
putes, what attendant cost implications are introduced by the
engagement of legal teams of different expertise and seniority,
amongst others. When the Bill is enacted, save for a caveat
providing for agreement between the legal practitioner and
client, the fees in respect of litigious and non-litigious legal
services rendered by legal practitioners will be in accordance
with a tariff to be made by the Rules Board for Courts of Law
who in doing so will take into account inter alia, the impor-
tance, significance, complexity and expertise of the legal ser-
vices required, the seniority and experience of the legal prac-
titioner concerned, the volume of work required and time
spent in respect of the legal services rendered, and the finan-
cial implications of the matter at hand. Legal practitioners,
upon receipt of a brief, will provide the client with a cost esti-
mate notice, in writing, specifying all particulars relating to the
envisaged costs of the legal services including, the likely finan-
cial implications including fees, charges, disbursements and
other costs, the advocate’s hourly fee rate and an explanation
to the client of his or her right to negotiate the fees payable to
the advocate, an outline of the work to be done in respect of
each stage of the litigation process, an explanation of the dif-
ferent fees that can be charged, and if the matter involves
litigation, the legal and financial consequences of the client’s
withdrawal from the litigation as well as the costs recovery
regime.

This notice will not only be in writing but the Bill requires
the attorney or advocate verbally to explain every aspect
contained in the notice. Failure to do so would constitute pro-
fessional misconduct.

WHEREAS THE statutory governance and regulation of
the profession will herald a new landscape for the ad-

vocates’ profession, it may be a palliative that two constitutio-
nal rights which are implicated in the regulation and the gov-
ernance of the profession, namely the right of everyone to
choose a profession which may be regulated by law, and an-

other concomitant constitutional right to associate freely, may
prove confluent and coexistent. The right of the GCB therefore
to exist as a voluntary association remains unaffected by the
statutory regulation introduced by the Bill. The rights of the
Transitional Council to regulate the profession by operation of
law will exist in tandem with the rights of members to form
their own voluntary associations.

One concerning thing is the timeframe within which the
recommendations that the Transitional Council must make to
the Minister of Justice and Constitutional Development re-
garding a plethora of issues in terms of its terms of reference.
The time to make these recommendations is limited; the issues
on which the recommendations must be made are complex;
the potential for discord between various competing interest
in the deliberations and potential agreement on what recom-
mendations are to be made is foreseeable; the research neces-
sary to make meaningful recommendations is time demanding;
and, amongst others, the cost that is attendant to an efficient
running of the governance and regulation of the profession,
cumbersome.

It is my considered view therefore that the Bar will require
to engage a team; on a full-time basis and with pay, to do the
necessary consultations, research and compilation of recom-
mendations which the profession is to make to the Transitio-
nal Council.

ON THE LIGHT SIDE, the controversies in the earlier
draft Bills which would have triggered possible constitu-

tional challenges appear to have been deferred. For instance,
the power of the Minister to dissolve the Legal Practice Council
will not be capable of exercise without the intervention of a
court order; the transfer of assets will now happen through
negotiation; legal costs will now be determined by the Rules
Board of Courts of Law; the election of members of the Legal
Practice Council will be a matter determined after recommen-
dation by the Transitional Council. The controversies are no
more than deferred, which impels an appreciation that the
contest for constitutional debate will occur in the two years of
the work of the Transitional Council. Should such constitutio-
nal controversies remain unresolved in the deliberations of
the Transitional Council and the final adjudication thereon be a
matter of judicial pronouncements by our courts, a long period
of limbo may follow to the disadvantage of us all. A

… the research necessary to make
meaningful recommendations is

time demanding …

… the Bar will require to engage a
team; on a full-time basis and with

pay, to do the necessary
consultations, research and

compilation of recommendations
to the Transitional Council.

chair’s
contribution

5Advocate April 2014

RG
BS

to
ck


