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THE SOUTH AFRICAN CONSTITUTION, like most consti-
tutions, reflects a new political structure and process which

have been adopted as a result of political change. Our Consti-
tution is however unusual in that it does not only reflect the
changes which have already taken place: it is also a blueprint
or a framework for changes which are yet to take place. This
is reflected in the judgment of Chaskalson P in an early case in
the Constitutional Court:

‘We live in a society in which there are great disparities in
wealth. Millions of people are living in deplorable condi-
tions and in great poverty. There is a high level of unem-
ployment, inadequate social security, and many do not
have access to clean water or to adequate health services.
These conditions already existed when the Constitution was
adopted and a commitment to address them, and to trans-
form our society into one in which there will be human
dignity, freedom and equality, lies at the heart of our new
constitutional order. For as long as these conditions con-
tinue to exist that aspiration will have a hollow ring’.1

The mandate and key mechanisms for this social transfor-
mation are located mainly in the constitutional guarantees of
dignity, freedom and equality, and in the social and economic
rights in the Bill of Rights.

How do we measure up to the constitutional mandate,
twenty years later? And has the Constitution played a signifi-
cant role in such progress as has been achieved?

The new political system
Political democracy is to be achieved by a political system
based on ‘(u)niversal adult suffrage, a national common voters
roll, regular elections and a multi-party system of democratic
government, to ensure accountability, responsiveness and
openness.’2

We are about to have our fifth democratic election based
on universal adult suffrage and a national common voters
roll. There have been regular elections. There is a multi-party
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system of democratic government. As is always the case, a
crucial test of democracy arises when the governing party
loses its majority, or faces the threat of doing so. That is a test
which we have not yet faced. But we have a vibrant, lively,
noisy, democratic culture.

Many would contend that despite the fact that the consti-
tutional elements of the system of democratic government
are in operation, they have not sufficiently succeeded in en-
suring accountability, responsiveness and openness. That is a
criticism which, in my view, is partly justified.

The system of pure proportional representation has many
advantages: it is simple and understandable, it ensures that
parliaments reflect proportionally the choices expressed by
the electorate, and it facilitates the participation of smaller
political parties. However, it suffers from the evident deficien-
cy that members of Parliament have only the most indirect
accountability to those who elected them. Political party struc-
tures adopt lists of candidates. Voters choose a party, and not
individuals. A Member of Parliament has more to fear from
displeasing the party leaders, than from displeasing the voters.

At the time of the transition to democracy, the case for
pure proportional representation was overwhelming. That
case has weakened as time has passed. It is now difficult to
find any valid reason – other than the preference of those
who control the selection of party lists – for the refusal to
adopt a mixed system which uses proportional representation
as a fundamental principle, while creating constituencies which
enable the direct election of some of the Members of Parlia-
ment.3

The Constitutional Court has, on a number of occasions,
attempted to promote the accountability of Parliament through
promoting public participation in the affairs of Parliament. The
judgment of Ngcobo J in Doctors for Life4 is a ringing endorse-
ment of the obligation on Parliament effectively to facilitate
public involvement in its legislative and other processes.

The remarkable and sustained refusal by the National
Council of Provinces to approve the Traditional Courts Bill was
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in part the consequence of the obligation on Parliament to
promote public participation in its deliberations. The over-
whelming force of public opposition to the Bill was such that
even provinces dominated by the governing party refused to
support the Bill proposed by the national government.

Parliament is open and accessible to the public. This is a
refreshing change from the system of closed committees which
existed under apartheid. But it has to be acknowledged that
Parliament appears to have become increasingly unresponsive
to what emerges from the public participation process. In my
view, this is one of the reasons why political issues are now
increasingly fought out in the courts. Both Parliament and the
executive have become increasingly unresponsive to views
expressed by ‘outsiders.’ That leaves those who are disaffected
with only one other branch of government open to them,
namely the judiciary. And so the courts have become a substi-
tuted site for politics—which is discomfiting to those who
believe in the primacy of political processes for making politi-
cal decisions, and places great stress on the development of a
healthy doctrine of the separation of powers. The solution is
of course not to close down access to the courts: it is to in-
crease parliamentary and executive responsiveness.

A major achievement of our democracy is that the pro-
cesses of the executive have been opened to scrutiny through
the development of a sophisticated and progressive system of

administrative law, and by the right of access to information.5

The development of the principle of legality, incorporating the
element of rationality,6 has introduced a further fundamental
change. Officials are now as a matter of routine required to
give reasons for administrative or executive action; access is
usually available to the documents before them when they
made their decisions; and the courts are not squeamish about
holding them to the exacting standards set out in the Consti-
tution and the Promotion of Administrative Justice Act.7 These
are fundamental changes, which strengthen constitutional
democracy.

There have been difficulties in dealing with the consequen-
ces of procedural irregularities which are relatively minor. Dis-
satisfied tenderers comb the tender record with great enthu-
siasm and ingenuity, hoping to spot a process defect which will
result in the decision being set aside, even though the defect has
no bearing on the complaint. The courts have developed ways
of dealing with this. The Constitutional Court has recently
pointed out that while the ‘ non-materiality’ of a process defect
does not result in the decision being lawful, the courts have
wide remedial powers under section 172(1)(b) of the Constitu-
tion and s 8(1) of PAJA to determine whether the decision should
be set aside, having regard to all of the circumstances.8

However, there are now too many reports of corruption
at a systemic level for it to be possible to dismiss all of these as
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the complaints of those who did not get the decisions which
they wanted. Patterns of patronage have developed, particu-
larly in local government.9 The continued lack of disclosure of
the sources of funding of political parties makes it impossible
to dismiss the repeated allegations, often apparently support-
ed by material facts, which suggest that favours in the distribu-
tion of government benefits and largesse are sometimes reci-
procated.10

The constitutional Chapter 9 institutions, the institutions
supporting democracy, are of fundamental importance to the
maintenance of democracy. Their record is uneven. The Public
Protector went through a period of passivity, in which it show-
ed no great enthusiasm for investigating serious allegations of
corruption; but the present incumbent has shown courage,
integrity and energy in her willingness to enquire into the
conduct of the holders of power. The Auditor-General has
investigated and reported faithfully on failures to comply with
proper standards in financial management, but his findings of
non-compliance appear to have no consequences for those
who are responsible. The Electoral Commission has given us a
series of free and fair elections, and has steered an admirable
course of impartiality between political parties, although com-
plaints do arise from time to time.

The deepest flaw has been the failure of accountability
where malfeasance is discovered. I speak from personal ex-
perience when I say that there was a time when an enquiry
from the Public Protector or the Auditor-General rang alarm
bells and generated vigorous attempts in government depart-
ments to investigate what had happened. A negative report
was taken very seriously. Over time, it has emerged that the
consequences of a failure to co-operate, or an unfavourable
report, are very limited indeed. This has seriously under-
mined the effectiveness of these institutions. When the most
senior official of the governing party justifies the nomination
of a person as a member of Parliament despite very serious
adverse findings against her by the Public Protector, on the
basis that ‘the Public Protector is not a court’ ,11 that is tanta-
mount to expressing the view that the findings of this constitu-
tional institution may be ignored at will.

In our Constitution, we set standards for ourselves which
were ambitious, reflecting our best hopes for ourselves and
for our country. It is perhaps inevitable that we have fallen
short. The real problem is the lack of accountability or conse-
quences when that happens.

Social transformation
The social and economic rights in the Constitution are broad
and generous. The courts have had little difficulty in dealing
with invasions of existing access to (for example) housing or
water.12 There is a duty on the state (and in some instances on
private actors) not to take steps which imperil or impede ac-
cess to the service. A person who enjoys access has a classic
negative right not to have that access interfered with.

The courts have, however, struggled to give substantive
content to the positive obligation of the state to take ‘ reason-
able measures, within available resources’ to provide access to
these services and benefits. In Grootboom,13 the Constitutional
Court did not accept a submission that there is in general a ‘
minimum core content’ to these rights, and that if the state
fails to fulfil the minimum core, it has failed to take ‘reason-

able measures’ to give effect to the right. In TAC,14 the court
seems to have closed the door on the ‘minimum core’ concept.
The Mazibuko case15 illustrates how difficult it is to prove that
in a particular case, the action taken by the state is unreason-
able because the service is limited or expensive. Instead, the
court has developed the beginnings of a series of tests for
determining whether the efforts made by the state were ‘rea-
sonable’. The result is that litigation based on the duty of the
state to take ‘ reasonable measures’ to give effect to these
rights has to be focused on the nature of the steps which the
state has taken—in particular, whether they pay particular
regard to the needs of those who are most disadvantaged,
and make provision for emergency situations. Claims based
on a failure to meet a particular standard are not likely to
succeed.

Very large programmes have been devised and imple-
mented by the government in order to give effect to these
rights. A huge number of houses have been provided to those
who cannot afford to provide their own housing, in what is
one of the largest public housing programmes in the world,
although the location and quality of the housing is often an
issue. Access to water has been hugely expanded, although
too often the failure to maintain the infrastructure has meant
that people have access to taps which do not provide water.
On the other hand, the steps taken to ‘ foster conditions which
enable citizens to gain access to land on an equitable basis’ 16

have been largely unimpressive and ineffective.

IN MY VIEW, all of this is overshadowed by the right to
education. It is common knowledge that the school system

massively fails literally millions of those who enter it, who as a
result have little or no prospect of receiving an education
which will adequately equip them for a life of self-realisation
and dignity. Education is a special case, for a number of rea-
sons.

First, education is a special case because the right to basic
education is not qualified by the rider that reasonable mea-
sures, within available resources, must be taken to give effect
to the right. The right is unqualified, and is immediately rea-
lisable.17 That gives rise to a difficult conundrum. Clearly, it
would be empty for a court simply to order the government
to provide an adequate basic education to all in the public
schools. This cannot be done by turning a switch or by wishing
that it were so. Proper steps need to be taken. It requires
planning, budgeting and implementation. The conundrum is
what order a court should make where a matter is brought
before it, and there is a patent and widespread breach of a
fundamental right, if the government is incapable of comply-
ing instantly with its obligations. That requires the careful
construction of litigation and appropriate remedies. It remains
an indisputable fact that the state is on a daily basis in breach
of its obligations to literally millions of children who are at-
tending school.

Education is also a special case because the school system
is such a clear case of a breach of the constitutional right to
equality. The quality of schooling provided by the state discri-
minates against those who are black, and those who are poor.
There is no clearer example of a sustained breach of the state’s
obligation to give effect to the constitutional right to equality.
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Again, the question is not whether there has been a breach,
but how to devise an appropriate remedy for the breach.

Education is a special case for a third reason. Education is
the key to enable an individual to lead a life of dignity, which
is a founding value of the Constitution. It is the means by
which people are equipped with ability and skills which enable
the economy to grow, and more jobs to be created. It is the
key to resolving the twin problems of poverty and inequality
both at individual level and systemic level. It has to be frankly
conceded that thus far, we have failed to give effect to the
Constitution in this area, with devastating, pervasive and
lasting consequences.

The legal system
The Constitution created a new apex court, the Constitutional
Court. While there was debate about this at the time when the
Constitution was drafted, few would today dispute the con-
tention that the creation of the Constitutional Court has been
a huge success. The quality of its work has led to the court
being regarded around the world as an exemplar. One of the
reasons for this was that apartheid had led to the ‘damming
up’ of a substantial number of extremely well qualified lawyers
who would not be appointed as judges, or who would not
accept appointment as such. Suddenly, this wealth of talent
became available to the legal system. A second reason is that
in the initial period, a demonstrated active commitment to
human rights was a prerequisite for appointment as a member
of the court—a requirement probably without precedent in
the appointment of apex courts.

A predictable problem after 1994 was that some judges
and lawyers struggled to adapt to a legal system which was
fundamentally different from the system in which they had
been trained, and in which they had previously worked. Most
of the present over-40 generation have never had any syste-
matic training in constitutional law. The powers of the courts
are hugely expanded under the Constitution, and lawyers and
the courts had some initial difficulty in determining how far
that power extends, having regard to the doctrine of separa-
tion of powers. In the initial years, it was something of a hit-
and-miss process. That has bedded down as the Constitutional
Court has laid down guidelines in determining the scope and
reach of the judicial power. It remains however a troubling
matter, particularly given the fact that so many ‘political’ is-
sues now find their way to court because there appears to be
no other means of resolving the issues.

JUDICIAL APPOINTMENTS have become an area of in-
creasing dispute. In recent years the Judicial Service Com-

mission has sometimes failed to show a proper appreciation
of its powers and functions, which is illustrated by the number
of cases in which its decisions have been successfully chal-
lenged. Ironies abound. This is however a matter on which I
prefer to say no more.

We still know too little about how the legal system is func-
tioning at the level of the magistrates’ courts, which is where
most people experience the system in action. The focus of the
work of the higher courts is understandable, but there is a
crying need for some systematic research into the perfor-
mance of the magistrates’ courts, both criminal and civil.

What can be said is that the implementation of a system in
which every accused person facing a relatively serious charge
is not only entitled to legal representation, but is actually able
to obtain it, reflects a fundamental change for the better. Very
many better resourced countries have not even begun to
approach that outcome. Issues do arise, too frequently, as to
the quality of the representation which is provided. That needs
serious attention. However, the fact that there is a compre-
hensive and nation-wide system of legal aid for criminal cases
is a remarkable achievement, which is too often overlooked.
Now the time has come to look more seriously at civil legal
aid, particularly where the dispute affects the constitutional
rights of the people concerned.

Conclusion
While it has not achieved all that it promises, the Constitution
has brought about huge improvements in the area of public
law. The functioning of the Constitution depends on the exis-
tence of a range of robust and independent institutions, and
the appointment of people whose first loyalties are to the
Constitution and to service to the public, and who are able to
perform their functions effectively.

The Constitution is subverted if people are appointed for
other reasons. This applies not just to the chapter 9 institu-
tions, but also institutions such as the courts, Directors of
Public Prosecutions, anti-corruption agencies, and the SA Police
Service. The Constitution functions through institutions and
people. If they do not operate as they should, the edifice of
the Constitution, which is the foundation of a new and trans-
formed society, is undermined.
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