
THE ADVENT OF DEMOCRACY over the last twenty years
has to be seen against the backdrop of the government’s

drive towards building the economy, increased government
spending and making that drive the impetus for broad based
social change and the upliftment of the previously disadvant-
aged.1 The transformation of the legal profession did not en-
joy any high priority in the RDP, partly because it was not a
dominant economic force which could act as an engine for
economic change, and partly because it was itself reliant on
growth in the national economy for the need for legal services.

In the early years of the transition into democracy, within
the legal profession struggles ensued over issues of discrimi-
nation, governance and participation in the law societies and
bar councils. In the years following came the realisation that
achieving participation in governance structures did not pro-
vide a solution to breaking down barriers to equitable briefing
such as discriminatory briefing patterns. Whilst the Bar con-
tinued to denounce such practices and encouraged major
consumers of legal services to adopt pro-active policies to
brief black advocates, the bleak reality was that it was at the
wrong end of the equilibrium to influence meaningful change.
Much of this good work was being undermined by firms of
attorneys that discouraged briefing outside of their favourite
lists of advocates. On a personal note and from my personal
experience I am able to relate the following incident. A client
requested a white firm to brief a junior (also a previously
disadvantaged practitioner) and me, in 2009. We were not on
the list of favourites, and had never been briefed by this firm
before. The client was told by the attorney that if the client
insisted on this instruction then it required an indemnity from
the client that if anything went wrong in the case through our
handling of the matter it would not make any claim against

the firm. This was both insulting and demeaning. In the result
client succeeded, and we were never to see another brief from
this firm again, for any other client. No apology was ever
received for this disgraceful insult.2

Government stepped in with an innovative tool called the
BEE scorecard, broad transformative policies in government
departments and pro-active programs to advance the histo-
rically disadvantaged, which, to the extent that it provided for
the recognition of agreements in sectors of the economy as
sector codes, was self regulatory. So sweeping were these
changes that in government itself, appointments were made
to advance programs of transformation, over ideals such as
competence and ability. The program of change required that
the demolition of inequality and inequity, had to be wired into
many complicated and intricate laws. These laws required
those wielding the powers of change to exercise clear and
sound judgment in a way that complied with the Constitution.

The funny thing about democracy is that it does not guar-
antee that the wisest and ablest will govern.3 Many in high
office fell victim to the harsh reality of their own shortcomings
in the full glare of public scrunity.4

These parochial issues confronting the Bar, were soon
overtaken by more pressing issues such as the proposed Legal
Practice Bill (‘LPB’). This piece of statutory reform is the first
major step taken towards reorganising the legal profession.

From a constitutional perspective two fundamental issues
will necessarily arise in a system of statutory reforms of this
nature. The first is its constitutionality in the light of the right
to freedom of association. The second is its effect on the inde-
pendence of the legal profession and what effect this would
have on the rule of law.5

Freedom of association doesn’t mean freedom from regu-
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lation. Equally the exercise of the power
to regulate is not absolute and the
State has to justify its intrusion into the
core values of the right to freedom of
association. It is now a well recognised
principle in human rights law, that the
justification required for an infringe-
ment on a constitutional right is greater
when it entrenches upon other impor-
tant constitutional values such as the
rule of law. The above two issues are
therefore inter-related, even though
they may be considered to raise two
discreetly separate questions.

The LPB adds layers of governance
onto the legal profession as a whole,
and the Bar in particular, and for the
first time introduces governance of the
Bar from outside the Bar, by a body
constituted of persons nominated by
government, and vests broad powers
in the minister including having the
final say in disputes between members
of the legal profession and the public.
These features pose a serious threat to
the independence of the Bar. It is a
significant feature in most legal systems
in the recognised democracies around
the world, that the public have the right to have access to a
legal profession that is independent of the government. For
this reason the legal profession is self regulated, and safe-
guards exist to protect the public’s right to an independent
legal profession.

Government interference or oversight over the legal pro-
fession which affects the independence of the legal profession
poses significant dangers of victimisation of members of the
legal profession for areas of their practice that criticise govern-
ment.6 It is also contrary to article 24 of the United Nations
Basic Principles on the Role of Lawyers, which states:

‘Lawyers shall be entitled to form and join self-governing
professional associations to represent their interests, pro-
mote their continuing education and training and protect
their professional integrity. The executive body of the pro-
fessional associations shall be elected by its members and
shall exercise its functions without external interference.’7

Importantly in its preamble the Basic Principles contains an
injunction that these principles ‘should be respected and taken
into account by Governments within the framework of their
national legislation and practice.’

Interestingly after the military coup in Libya led by Mu’am-
mar al-Qaddafi in September 1969, the new regime sought to
control the legal profession. It introduced laws, where the
regulatory body consisted of persons selected as opposed to
being elected, which was anathema to democratic principles,
and where government controlled the financial resources
available to lawyers in the form of prescribed fees, and con-
trolled the Bar Association and its financial resources, which
effectively subordinated the Bar Association to the political
organisation.8

This system of regulation of the
legal profession was condemned then
by the international community, as
being contrary to international law
which required a Bar Association to be
independent and autonomous. At that
time article 24 was part of the United
Nations Basic Principles on the Inde-
pendence of Lawyers.

That system of government as we
know was eventually overthrown by
civilian rebellion with great human
tragedy. It epitomises the futility of
unjust and inequitable laws and serves
as a historical lesson of mistakes not to
be repeated, and which we ought to
heed when attempting to introduce
statutory reforms to regulate the legal
profession. The profound effect this
can have was expressed by a lawyer in
Libya with great empathy as follows,
when he described the introduction of
these laws as:
‘… an unprecedented coup that con-
fiscated the profession and destroyed
the mutual respect that the Libyan
lawyers and government used to ex-
change for a very long time. Instead a

new era of terror and submission was introduced. The law-
yers had no say in what happened to them and what hap-
pened affected every lawyer’s life. They were also com-
pletely demoralized by unfair accusations which portrayed
them as economic profiteers. This seriously damaged the
public image of lawyers, an image which we fought for and
established.’

SIMILAR RHETORIC has emerged during the long and
 tortuous process which followed government’s initial

initiative to introduce statutory reform of the legal profession
here. That there is a need for reform of the legal profession is
almost axiomatic, given the historical imbalances which per-
sist9, but this provides no cause to swing the pendulum to the
other extreme and to subordinate the legal profession to the
political organisation.

The late Chaskalson CJ in his speech drew attention to the
need for the legal profession to ensure that its rules and prac-
tices are in the public interest. The current divided bar, coupled
with the referral rule, poses significant challenges to the Bar ’s
continued existence in its present form. The referral rule has
proved to be a barrier to achieving equitable briefing patterns
in the light of the reluctance by firms of attorneys to broaden
their briefing patterns. It must be emphasised that this reluc-
tance is not uniform, and there are firms that have embraced
the need for transformation of their briefing policy.

The question facing any policy of reform is whether laws
which enforce integration can succeed any better than laws
that sought to enforce segregation? It is unrealistic to expect
that laws can regulate personal beliefs and prejudices whilst at
the same time respecting individual autonomy. To regulate the
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exercise of individual discretion would be autocratic not de-
mocratic. Discretion plays a significant role in the referral
system. We are told regularly – but there are no discrimina-
tory practices by firms of attorneys, yet everyday experience
shows otherwise.10 A great deal depends on what government
hopes to achieve with these reforms. If it seeks to break done
these forms of latent prejudices which exist and continue to
bedevil the two bar system, it may be an ambitious under-
taking. On the other hand the admonition of Chaskalson CJ
has not been heeded, and the profession may pay the price
for this folly, for it may usher in wide ranging changes, some
welcome and some not so welcome.
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future. One of the lessons of history is that rights are vulnerable, and when
governments come under stress, there is a temptation to brush rights aside, to
secure their goals and entrench their power. That is why democratic legal orders
have checks and balances to guard against this. It is important that we should
protect the checks and balances, so that they are there should they be needed to
protect our democracy. An independent judiciary and an independent legal
profession are vital parts of these checks and balances.’

Those occupying public office, and who have the capacity
to influence public opinion and perception, have a responsibi-
lity not to perpetuate the fiction of black advocates not being
competent, and should be sensitive to the message conveyed
by their own actions. When confronted with personal problems
requiring the assistance of legal practitioners, many have not
employed historically disadvantaged practitioners, thus per-
petuating the perception of lack of ability and skills and in-
competence. This was highlighted in the media.11 The late
Chief Justice, writing after his retirement put paid to these
kinds of perceptions that historically disadvantaged prac-
titioners are less endowed with legal skills.12

6 The Centre for Constitutional Rights raised this concern quite strongly in its comment
on the disciplinary enquiry relating to Adv Glynnis Breytenbach.

7 The Basic Principles on the Role of Lawyers, adopted by the eighth United Nations
Congress on the Prevention of Crime and the Treatment of Offenders, Havana,
Cuba, 27 August to 7 September 1990.

8 See: Libya: The Control of Lawyers by The State, Vol 18, Journal of the Legal
Profession, pg 55.

9 In Race and Law, Anthony Lester & Geoffrey Bindman, writing as long ago as 1972
in the context of the Race Relations Act, 1968, in England, observed at page 280:
‘Although there does not appear to be any professional code which specifically
forbids racial discrimination, it would presumably be regarded as unethical and
unprofessional these days for anyone to discriminate on racial grounds ...’

10 See: Vuyani Ngalwana ‘The hypocrisy of the legal profession’ Vol 26 Advocate  33.
11 See: Article published in the Mercury, 18 August 2008, ‘White advocates still get

most of the work’. The journalist referred to the cases relating to Desai J, V. Pikoli,
Motata J., President Zuma (before his presidency), S. Shaik and T. Yangeni. The
journalist posed the following pertinent question: ‘However, the question is why, 15
years into democracy and with judicial transformation well under way, so many
high-profile black people prefer to engage white advocates to fight their legal
battles?’

12 See: Article published in the Mercury, 25 June 2009, where Chaskalson CJ stated:
‘I am not aware of anyone in South Africa or elsewhere having suggested that
‘black folk’ can never be ‘true apostles of judicial independence’ or ‘sophisticated
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