
52 Advocate August 2014

Flyon the wall …

Ronald Dworkin.

Time passes too quickly

TIME PASSES too quickly. Ronald
Dworkin passed away on 14 Feb-

ruary 2013. This was the same day that
Oscar Pistorius shot his girlfriend. The
former event received less attention
from Fly’s siblings than the latter. As Fly
considers this, the trial in relation to the
latter event is not yet concluded; final
arguments are still to be presented. And
so it is best left be. The coincidence of
these events does, however, serve as an
excuse for Fly to muse on how the un-
certainty of the law is packaged by
lawyers to the public.

There is a curious tension between
the uncertainty of the law and the cer-
tainty with which it is pronounced. As
every one of Fly’s siblings knows, the
law accommodates a great degree of
pluralism. Dworkin’s Hercules with his
one right answer is, after all, Hercules,
and not Fly, because most cases dealing with questions of
substance can, with proper and reasonable invocation of the
available material, legal and factual, be decided in several dif-
ferent ways. Whether the answers ever do run out, or whether
The Answer hides away for Hercules to discover, ultimately
becomes a question of metaphysics and epistemology, far
removed from what had better now be done in any given
case. Especially when it comes to cases that end up warranting
the attention of the law reporters, there are more hard cases
than easy ones, and these, as Fly was told as a young ‘un,
make bad law.

Acknowledging this is dangerous for the majesty of The
Law, because The Law determines what happens to people
and to the things they claim to own. If The Law says Mr Smith
must spend the rest of his life incarcerated, or that WeMake
Billions (Pty) Ltd gets to have the billions that WeMakeSlightly
FewerBillions (Pty) Ltd thought it was entitled to keep, then
The Law had better be right. Acknowledging pluralism in such
matters justifies revolt from Mr Smith or anger from WeMake
SlightlyFewerBillions. Because of the wonders of the Trias
Politica, if there’s a fight about what The Law says about these
things, the judges get to tell us what The Law says.

AND SO THEY tend to do so in terms that deny the
 pluralism of which they are so acutely aware. They tend

not to say: ‘There’s a lot of learning that says Mr Smith should
go free. This learning is reasonably invoked by his lawyers
and by the other judges that have given judgments in this
case. But there’s also a lot of learning that says he must go to
jail. The prosecutors rely on that learning. It’s very difficult to
say which learning is better, especially since half of it is hope-
lessly confused. But I prefer the learning favouring jail, so that
gets my vote.’ No, they tend rather to say things like: ‘The
defence and the minority invoke woefully inapposite and

ridiculously misguided errors to sug-
gest that Mr Smith should go free. The
degree of error is as surprising as it is
pronounced. A cursory glance at the
authority undeniably applicable to this
matter compels the finding that Mr
Smith should go to jail.’

This, at one level, nips the pluralist
ghost in the bud. It is animated by the
sound instinct that a justification for
wielding the weapons of law must be
strong, adamant and free of doubt.
But this backfires when, on appeal, the
decision is reversed. And the backfiring
is compounded when, on further ap-
peal, the reversal is itself reversed. Now
the appeal judges have a problem. They
need to deal with what was pronounced
stridently as incapable of being other-
wise and justify why it should indeed
be otherwise. They need to justify this

to Mr Smith and, say, to his victim. No longer is it so obvious
that error lies on one side, enlightenment on the other. It is
actually more complicated than that. On the final appeal bench
itself, only slightly more than half are of this view, too. Now
what do they say? A view thought to be mistaken, expressed
as if the opposite cannot be true, can be indicated to be mista-
ken only in terms emphasising the degree of error entailed by
such a view.

In Fly’s experience of reading law reports (limited, episo-
dic, selective and tendentiously harboured though it be), ada-
mant expression of disagreement tends to beget increasingly
intensive adamant expression of disagreement. This, in succes-
sive lurches one way and then the other up the ladder of ap-
peals, tends to defeat the very purpose of adamant expression
of disagreement. That purpose is to tame the beast of plura-
lism in the law. Instead, such lurches end up resoundingly
affirming the majesty of that beast, to the consternation of
those at the barrel-end of the pronouncements. Instead of
official recognition of the fact that The Law itself is uncertain,
and conscientious efforts to justify the outcome as best fitting
within what is known and thought about The Law with its
acknowledged uncertainty, the subject ends up with succes-
sive contradictory pronouncements of certainty, each from an
authority that, for the moment, carries his fate in its hands.
This leaves The Law not only wildly uncertain, but also hypo-
critical.

RONALD DWORKIN taught lawyers of the common law
 method that the greatest task of the law was Sisyphian –

conscientiously rolling the stone always up the hill of plura-
lism, aiming at, and getting ever closer to, the never to be
reached best answer, never surrendering to the futility of the
exercise, and never pretending that the hill was not there.
Time passes too quickly. A


