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1 On 22 September 2014 the Legal Practice Bill (‘LPB’) be-
came the Legal Practice Act (‘LPA’). It remains to be seen
whether future references to the ‘LPA’ will evoke similar
connotations as has mention of the ‘LPB’ over the past few
years. What is certain is that the LPA will, in time, have an
impact on our profession.

2 The LPA has been a long time in coming. Section 22 of the
1996 Constitution granted Parliament the power to regu-
late the practice of any profession. The invitation to do so
was accepted with alacrity although the culmination of the
process commenced in the 1990s has been protracted. By
2001 the LPB had already undergone three drafts, fol-
lowing three summit meetings between the Department
of Justice (‘DoJ’) and the organised legal professions. The
DoJ next established a working committee, chaired by
Geoff Budlender SC, to advise it on the LPB. In 2002 the
working committee produced a further draft of the LPB,
the so-called ‘Budlender Bill.’ At the time, it enjoyed broad
support from the Bars and the Law Society of South Africa
(‘LSSA’). Amongst other things the Budlender Bill contem-
plated that organisations such as the established Bars would
qualify as ‘accredited organisations’ to a central regulator,
and that in this capacity the Bars would enforce their own
code of conduct and professional disciplinary procedures
and provide vocational training to aspirant advocates.

3 Time passed. Personnel at the GCB, the LSSA and the DoJ
changed, and so did the political dynamics. By 2010 the
Budlender Bill had been supplanted by a new model pro-
moted by the DoJ. It jettisoned the idea of accredited or-
ganisations and instead centralised the regulation and the
administration of attorneys and advocates under the um-
brella of the Legal Practice Council (‘the Council’) as a
single regulator. It is essentially this model of the LPB which
has been passed into law. In various formal and informal
meetings with the Minister of Justice and the DoJ, the GCB
made numerous representations aimed at amending the
LPB in order to ensure the greatest possible self-regulation
for the advocates’ profession. The GCB and many of the
Bars independently made formal submissions to Parliament
as well as in each of the nine provinces during the subse-
quent hearings arranged by the Council of Provinces. The

Bars argued for separate chambers within the Council to
represent the distinct interests of attorneys and advocates.
This proposal was rebuffed. Indeed, few, if any, of the
Bars’ suggestions were reflected in amendments to the
LPB. The main substantive changes to the DoJ’s draft bill
were brought about by opposition proposals during the
debates on the LPB in the Parliamentary Portfolio Commit-
tee on Justice and Constitutional Development.

4 The final product establishes the Council as a super regu-
lator comprising 23 members. Only six will be practising
advocates, to be elected in accordance with a procedure
prescribed by the Minister. Ten will be practising attorneys,
with the remaining seven made up of three ministerial
appointees, two teachers of law and one nominee from
each of Legal Aid SA and the Attorneys Fidelity Fund Board.
The Minister may apply to a High Court to dissolve the
Council if he ‘loses confidence’ in it. The objects of the
Council include the regulation of all practitioners, facilitat-
ing the transformation and restructuring of the legal
profession, and ensuring that fees charged by legal prac-
titioners are reasonable. The Council will be required to
develop and impose a code of conduct for all legal prac-
titioners and establish and supervise disciplinary commit-
tees to deal with disciplinary infractions and complaints of
misconduct. It will also be required to develop programs
to empower historically disadvantaged practitioners. In
order to practise, all legal practitioners will be required to
enrol with the Council. The Council may delegate any of
its powers and functions to, inter alia, a committee or a
‘Provincial Council’. Provincial Councils are to be establish-
ed in each of the nine provinces. The composition of the
Provincial Councils must reflect the proportion of attor-
neys and advocates practising in the geographical area
concerned.

5 The Minister will in due course acquire the power to make
regulations relating to, inter alia, legal education and training
for all legal practitioners and the monitoring of the Coun-
cil’s program to empower historically disadvantaged legal
practitioners and prescribe practical vocational training for
all candidate legal practitioners, including the rendering of
community service.
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6 Although promulgated, the LPA is
not yet in effect. It will come into
effect in stages. Chapter 10 of the LPA
contains transitional provisions
which will operate from a date to be
fixed by the President. At a meeting
with the Minister and the DoJ on 6
October 2014 we were given to
understand that the aim is to have
Chapter 10 promulgated by the end
of the year.

7 Chapter 10 establishes a body called
the National Forum on the Legal
Profession (‘the National Forum’).
Like the Council, the National Forum
will be made up of nominees of a
variety of stakeholders, numbering
21 in all, of which the Bars may
nominate five and Advocates for
Transformation (‘AFT’), one. In
keeping with our principles of co-
governance, AFT has nominated
three members and the general membership of the GCB
the remaining three. The AFT nominees are Dumisa
Ntsebeza SC, Thami Ncongwane SC and Dali Mpofu SC.
The nominees of the general membership are Willem van
der Linde SC, Ismail Jamie SC and Greg Harpur SC. The
National Forum of Advocates and the National Bar Council
of South Africa are also entitled to nominate a represen-
tative to the National Forum. The powers and functions of
the National Forum include the making of recommen-
dations to the Minister on the powers and functions of the
Provincial Councils; the practical and vocational training
which candidate attorneys and pupils will be required to
do in order to qualify to practice as legal practitioners; and
the procedures to be followed by disciplinary bodies. The
National Forum is intended to operate for no more than
two years, whereafter it will be replaced by the Council,
which will be established when Chapter 2 of the LPA is
promulgated.

8 The LPA also introduces the office of a legal services ombud
(‘the ombud’), to be appointed by the President. The objects
of the ombud include the protection of the public interest
in relation to the rendering of legal services. Amongst
other things, the ombud is tasked with investigating and
reporting on maladministration and improper conduct.
The ombud will have the power of subpoena.

9 The LPA is also intended, in time, to have an impact on the
charging of fees by all legal practitioners, including counsel.
Within two years after the commencement of Chapter 2
(ie, the date on which the Council comes into effect), the
South African Law Reform Commission must investigate
and make recommendations to the Minister on several
aspects relating to the cost of and fees charged in the ren-
dering of legal services. Until then, fees ‘… must be in ac-
cordance with the tariffs made by the Rules Board for Courts of
law …’. The LPA, however, contains an important proviso,

which was inserted during the Parlia-
mentary Portfolio Committee process. It
reads: ‘despite any other law to the con-
trary, nothing on this section precludes any
user of litigious … legal services, on his or
her own initiative, from agreeing with the
legal practitioner in writing, to pay fees for
the services in question in excess of or below
any tariffs determined as contemplated in
this section.’

10 Last, but not least, and despite
strenuous opposition from both the Bars
and the attorneys, the LPA introduces a
new breed of advocate – one who may
render legal services directly to mem-
bers of the public, without the inter-
cession of an attorney. To practise as such
a non-referral practitioner, an advocate
will need to have a Fidelity Fund Certifi-
cate issued by the Council and to operate
a trust account in the same way as attor-
neys are required to do.

11 The promulgation of the LPA comes at a time of regulato-
ry change world-wide. By way of example, the United
Kingdom has for some time had a single statutory regula-
tor for both solicitors and barristers. It is futile now to rail
against the Act or agonise about what could have been
done differently to produce a different and better result.
The LPA is a reality. Our objective must now be to operate
within the confines of the Act as effectively as we can to
preserve what is admirable and important – our indepen-
dence, our training of young advocates, our collegiality,
the way in which the practice of advocacy supports the
independence of the judiciary – and to embrace some of
the necessary transformative changes which will be usher-
ed in by the legislation.

12 Inevitably, the LPA poses a number of questions for the
Bars. Foremost among them is what role the Bars will play
in the future – indeed, whether the Bars will matter at all in
a world where a statutory super-regulator is empowered
to supervise all aspects of legal practice. Will there be a
need, or even room, for bodies such as the Bars separately
to represent, train and administer the affairs of those who
choose to practice as advocates?

13 Only time can answer these questions definitively. There
is, however, reason for cautious optimism among those of
us who believe that advocacy matters and that Bars play a
vital role in the training and nurturing of advocates, and in
helping all our members to uphold and maintain the deli-
cate and often difficult balance between our twin duties to
our lay clients, on the one hand, and to the Courts, on the
other. A distant super-regulator is no substitute for the
subtle but ever-present forces of peer pressure and frater-
nal competition which membership of a Bar so vitally
provides.
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14 For a start, most attorneys firms will still require advocates
in order to offer High Court litigation services to their
clients. While some of the larger firms may over time seek
to create litigation departments aimed at doing the work
traditionally done by counsel, it will not be cost-effective
for small and medium-sized firms to follow suit. An or-
ganised profession of advocates – the Bars – will be re-
quired to liaise with the organised profession of attorneys
in order properly to govern that relationship.

15 Secondly, there are a number of practical reasons why the
Council and the Provincial Councils should be persuaded
to delegate certain of their functions to the traditional Bars.
One of those is to be found in section 23 of the LPA, which
provides that a Provincial Council may establish one or
more ‘committees’ to assist it in the exercise of its powers
and the performance of its functions, and that such a com-
mittee ‘may … consist of only attorneys or only advocates to
deal with matters relating exclusively to the attorneys’ or advo-
cates’ professions, respectively’. That opens the door to the
prospect of the Bars continuing to do much of the work
which we do now.

16 Thirdly, the LPA pays repeated obeisance to the indepen-
dence of the legal profession. So, for example, one of its
purposes is to pursue the goal of an independent legal
profession. The objects of the Council include the upholding
of the independence of the legal profession. The ombud,
too, is charged with promoting the independence of the
legal profession. Moreover, while creating a single statutory
body to regulate the affairs of all legal practitioners, the

Act distinguishes between, and separately defines, advo-
cates and attorneys. The distinction between our two pro-
fessions is implicitly recognised in section 178 of the Con-
stitution. For as long as the promotion of the independence
of the legal professions is part of the fabric of the LPA, and
the distinct roles of advocates and attorneys is expressly
acknowledged, it is difficult to see how genuine content
can be given to the independence of the legal profession as
a whole without according Bars a meaningful role in the
new hierarchy which the LPA seeks to create.

17 A final thought on the future of the Bars, post-LPA. The
new category of non-referral advocate is incompatible
with two of the cornerstones of advocacy as we know it:
as a referral profession, with counsel engaged not by the
lay client but by an attorney; and subject to the cab-rank
rule, which obliges each of us to accept any instruction if
available no matter how unpopular the person or impro-
bable the cause. The first is an essential foundation in sup-
port of our ability to discharge the obligations we owe to
both client and court, putting the necessary distance be-
tween us and the litigants we represent. The second guaran-
tees that even the publicly reviled litigant and the appar-
ently hopeless case has its day in court. While those who
choose to practise as non-referral advocates will doubtless
want, and be entitled to join, professional organisations to
represent them – two alternatives to the GCB-affiliated
Bars are already recognised in Chapter 10 of the LPA –
traditional Bars will not comfortably be able to accommo-
date both forms of practice.
October 2014
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Readers of Advocate are invited to contribute or comment on any aspect of the law

and practice in general, eg the organised Bar’s role in SA (the Bar is facing

regulatory changes which could drastically revolutionise the way it works),

Bar life, practice management, profiles of members, pro bono work,

and legislation. Humorous and other anecdotes of life at the Bar

are welcome. Photos and illustrations must be of an acceptable

quality – this includes size and resolution (material should

be submitted in digital format).

Views need not be politically correct to qualify for
publication, but must be short and to the point. Submit

material to the editor or you local Bar representative or
editorial committee member. Articles or letters can also at

an author’s request be published anonymously.

• Prospective authors can contact the editor at 082 961 7696 or write to him at hfmellet@telkomsa.net
• Our house style and guidelines for authors are available on request.
• Letters or articles may be shortened or edited for clarity, style or language.
• Deadline for contributions: April 2015 issue: 31 January 2015.


