
The theory
According to the Constitution1 our country is founded on the
values of the ‘[s]upremacy of the constitution and the rule of
law.’2 Not only is the Constitution the supreme law of the
Republic, but law or conduct inconsistent with it is invalid, and
the obligations imposed by it must be fulfilled.3 To ensure that
this is so in practice the judicial oath of office requires an un-
dertaking from judges to be ‘… faithful to the Republic of
South Africa and to uphold and protect the Constitution …
and [to] administer justice to all persons alike without fear,
favour or prejudice, in accordance with the Constitution and
the law.’4

The purpose of this note is to examine and discuss whether
or not, in practice, this is in fact observed in relation to a body
of rules known as the ‘Practice Manual’ applicable in the Gau-
teng High Courts and in particular Johannesburg. What is
discussed may be of general application to the content of
various ‘Practice Directives’ of other courts in other divisions.5

A useful starting point is the definition of ‘law’ given by
Hahlo and Kahn6 as a ‘body of rules governing human con-
duct that is recognized as binding by the State and, if neces-
sary, enforced.’ A true practice directive is one which explains
how the rules and procedures are implemented. For example,
in terms of Uniform Rule 6(12), motion matters may be heard
by way of urgency. In Gauteng one or two judges are desig-
nated on a roster to deal exclusively with urgent motion mat-
ters for a week at a time. In other divisions a single judge on
any given day dealing with motion matters generally may be
designated to deal with urgent motions set down for hearing
on that day. A communication notifying practitioners of this
designation would be an example of a true practice directive.
Where, however, an instrument seeks to create a procedural
obligation which is enforced with a procedural sanction, it
goes beyond a mere practice directive and enters the realm of
a substantive rule or a law.

The Practice Manual is certainly a body of rules recognised
as binding by the judges of the Gauteng High Court. Where
there has been non-compliance with its terms, its provisions

are enforced by postponements, the striking of matters from
the roll and adverse cost orders, at times de bonis propriis
against legal representatives. The Practice Manual is certainly
recognised and enforced by the judges as if it were law. Unlike
in the sphere of private law in which the exercise of a private
power is legitimate unless prohibited by law, in the public
sphere the exercise of a public power is only legitimate where
it is justified by law. This forms the bedrock of the principle of
legality.7 That being so, the question that arises is from what
source does the Practice Manual derive its legitimacy and bin-
ding force?

Two possible arguments which suggest themselves are
dealt with in this note. First, a Judge President may make
rules and these practice directives and the Practice Manual are
rules that fall within these rule-making powers. Secondly,
there is the argument from the ‘inherent jurisdiction’ of the
High Court.

First it is necessary to highlight some other relevant pro-
visions of the Constitution, the history of rule-making powers
for rules of court and the history of the Transvaal Practice
Manual. Thereafter the rule-making power of Judges Presi-
dent and its limits and the inherent jurisdiction of the High
Court is examined.

Other relevant Constitutional provisions
Everyone has the right to have any dispute that can be resolv-
ed by the application of law decided in a fair public hearing
before a court or, where appropriate, another independent
and impartial tribunal or forum.8 The judicial authority of the
Republic is vested in the courts9 which are independent and
subject only to the Constitution and the law, which they must
apply impartially without fear, favour or prejudice.10 The courts
are the High Courts.11 At the time the Constitution came into
force, the superior courts were constituted in terms of natio-
nal legislation, the Supreme Court Act, 1959.12 A Provincial or
Local Division of the Supreme Court of South Africa became a
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High Court under the new Constitution.13 Each of the superior
courts has the inherent power to protect and regulate its own
process, and to develop the common law, taking into account
the interests of justice.14 Importantly, all courts function in
terms of national legislation, and their rules and procedures
must be provided for in terms of national legislation.15

Ultimately therefore the status of the Practice Manual or a
practice directive, that creates a binding procedural obligation,
depends on whether or not it can enjoy the status of law in
terms of section 171 of the Constitution.

A brief history of rule-making power
The first superior court in South Africa, modelled on the Eng-
lish Supreme Court, was established in the Cape by a Royal
Charter of George IV.16 Express provision was made for the
making of rules by the Supreme Court touching on the form
and manner of proceedings before it with provisos that the
rules were so framed ‘as to promote as far as may be econo-
my and expedition’ and ‘in so far as circumstances in the said
Colony may permit’ with reference to the rules and forms in
use in the King’s Bench in Westminster. This was repealed and
replaced by a Royal Charter of William IV.17 The express rule-
making powers were repeated. A district court for Natal was
established by Cape Ordinance in 184518. This was repealed
and replaced with Natal legislation establishing the Supreme
Court which made express provision for rule-making power.19

This was repealed and replaced by later legislation in 1896
which repeated the rule-making power.20 The Transvaal Supre-
me Court was created in 190221 with its members being given
express rule-making powers22 and pursuant thereto rules pro-
mulgated in 190223. Similarly in the Free State (then Orange
River Colony) a High Court was created and its judges given
express rule-making powers.24

At Union in 1910 rule-making powers were conferred on
the Chief Justice, in respect of the Appellate Division, and the
Chief Justice and other judges of the Supreme Court to frame
rules for the conduct of the proceedings, subject to the appro-
val of the Governor-General-in-Council. The rules made in the
colonial period were preserved until repealed.25 This rule-
making power was supplemented by further express provi-
sion in 1912 in relation to limited issues and again subject to
approval by the Governor-General and being published in the
Gazette.26

The Supreme Court Act, 1959, repealed the colonial legisla-
tion, the Administration of Justice Act and the relevant provi-
sions of the South Africa Act. Section 43 initially provided
express power to the Chief Justice to frame rules for the Ap-
pellate Division.27 In respect of the provincial and local divi-
sions this power was given to the Chief Justice and the Judges
President of the several divisions.28 The rules made in the colo-
nial period as amended and then current were preserved until
repealed.29 Before the Uniform Rules were promulgated sec-
tion 43 was amended.30 The power to make rules for the pro-
vincial and local divisions was given to the Chief Justice ‘in
consultation with the Judges President’ and the Judge Presi-
dent of a provincial division was given the power to make
rules regulating the proceedings within that division with
reference to limited issues discussed below.31 The powers of
the Chief Justice were subject to the approval of the Governor-

General, later the State President. Pursuant to these powers in
1965 the Uniform Rules were promulgated. Most but not all of
the local rules in each division were repealed.32

In 1985 the Rules Board was established.33 The power to
make and amend Uniform Rules was transferred from the
Chief Justice to the Rules Board. The power to make rules for
the then Appellate Division was transferred to the Rules Board
in 1989.34

With effect from 23 August 2013, the Supreme Court Act
was repealed and replaced by the Superior Courts Act, 2013.
The rule-making power of a Judge President was repealed
and not re-enacted. Except in the case of the Constitutional
Court,35 the Rules Board enjoys exclusive rule-making powers
for the Supreme Court of Appeal, the High Court and the
Magistrates’ Court.36

A brief history of the Transvaal/Gauteng
Practice Manual
The Practice Manual was first created in 1985 under the editor-
ship of Coetzee DJP. It was referred to as a ‘collection of prac-
tice rulings’ and reported to be directions which ‘go back many
years to judgments and decisions by our predecessors.’ The
manual purported to record existing practice and, where ne-
cessary, to supplement and improve it. It referred only to
practice directions in judgments and not to judicial interpre-
tations of the substantive law or Rules of Court. The latter
were expressed to constitute law which could not be affected
by the manual. The very title Practice Manual ‘proclaims that
there is no question of rules of law or any rule for that matter;
that it is concerned mainly with how Rules of Court are ap-
plied in the daily functioning of the Courts.’

A second iteration appeared 10 years later in 1995 under
the editorship of Flemming DJP. The manual was ‘primarily a
systematic exposition of what would prevail in any event if no
manual had been published’, informing the reader ‘this is how
it is done’. It was expressed not to alter the law or bind judicial
discretion.

In the intervening years a number of ‘directives’ were
issued separately in respect of Pretoria and Johannesburg and
practice diverged between these two courts. It was often the
complaint of bewildered Johannesburg counsel that what had
been thought to be the procedure in Pretoria had been altered
in the previous week, or month, by a missive usually sent out
by the Deputy Judge President. This bewilderment was only
rivalled by counsel from other provinces appearing in the
Johannesburg and Pretoria motion courts unfamiliar with the
maze of intricacies of the Practice Manual.

The third iteration came out in 2009 in respect of the High
Court in Johannesburg and a later edition in May 2011 in re-
spect of the High Court in Pretoria. Both were produced under
the auspices of the Deputy Judges President of the respective
courts. The Johannesburg Practice Manual repeated in its pre-
face that it ‘seeks to inform how the courts in this high court
function,’ that no judge was bound by practice directives and
the manual was not intended to bind judicial discretion. The
disclaimers that the manual did not purport to be law were
omitted.

The Pretoria Practice Manual included in its preface a repe-
tition of the 1985 disclaimer that there were no question of
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rules of law any rule for that matter
and that ‘[i]t does not displace or
amend rules of court. It merely tells
practitioners how things are done in
this court.’

With effect from the beginning of
the third term in 2013, under the
authority of the Judge President, an
extensive change was effected in
Johannesburg to the procedure and
practice of the motion courts in a
newly substituted Chapter 9 of the
Practice Manual. Prior thereto both
opposed and unopposed motion
matters could be set down on or be-
fore noon on a Thursday for the fol-
lowing Tuesday, the designated day of
the week upon which motion matters
were to be set down.

The practice
The initial spirit behind the Practice
Manual was that because a procedural
or practice obligation existed it found
its way into the Practice Manual. It did
not purport, in itself, to create or im-
pose any obligation on a litigant. It
merely reflected what was factually
the position. Whatever the original
intention behind the disclaimers may
have been, factually the Practice
Manual has morphed into detailed, complex and hard rules of
procedure. It has come to create and impose obligations upon
practitioners which are enforced with procedural sanctions
and adverse costs orders. The disclaimers ring hollow as the
directives in the Practice Manual have purportedly altered, and
are in conflict with, the Uniform Rules of Court.
An example is illustrated in relation to opposed motions.

Uniform rule 6(5)(f) confers upon an applicant a right within
five days of delivery of the replying affidavit to apply to the
registrar for the allocation of a date for hearing. In the event
of no such application within the five days, the respondent is
conferred a right immediately on the expiry thereof to apply
to the registrar for an allocation. Uniform rule 62(4) requires
an applicant or plaintiff to collate, paginate and index all pages
of documents delivered, not later than five days prior to the
hearing.

The Pretoria Practice Manual37 denies the parties the proce-
dural rights conferred by the Uniform Rules. An index of the
papers must first be completed. The applicant must serve and
file heads of argument within 15 days from the date of the
completion of the index, and the respondent must serve and
file heads of argument within 10 days from the date of the
service of the applicant’s heads of argument. A party to an
opposed application may only apply to the registrar to allo-
cate a date for hearing in terms of Uniform Rule 6(5)(f) if the
papers have been indexed and paginated and the heads of
argument have been served and filed. This is either by both
parties, or by one party who has served and filed heads of

argument, where the other party is in
default of the obligation imposed by
the Practice Manual.

In Johannesburg, an obligation to
deliver heads of argument and the
time periods of 15 and 10 days are
similarly imposed upon the parties
and the delivery of an index and
heads of argument is similarly a
prerequisite to applying for an allo-
cation of a date for hearing.38 Each
party in a motion on the opposed roll
is required to deliver a practice note
not later than 15 days preceding the
first day of the week in which the
matter would be heard.39

Failure to comply with these
obligations results, with the predict-
ability that would be the envy of the
Medes and Persians, in the matters
either not being allocated a date for
hearing or, where a date has been
allocated, their being struck from the
roll or postponed, and where one
party is in default of the timeous
delivery of heads of argument, a
costs order adverse to the party in
default.

By reason of the amendment to
the Practice Manual which took effect
in 2013, in Johannesburg Tuesday is

no longer the designated day for the set down of motion
matters. Tuesday has been the designated day for motion
matters in the living memory of most practitioners. This is so
by reason of rule 3 of the Transvaal Rules which is now cheer-
fully ignored because the Practice Manual has taken prece-
dence.

The Judge President can make local rules
The power given to a Judge President in terms of section
43(2)(b) of the Supreme Court Act, prior to its repeal, to make
rules, was limited to three matters: the times for holding of
courts, the placing on the roll of actions for hearing and the
extension or reduction, as local circumstances may require, of
any period within which any act is required to be performed
in terms of the Uniform Rules of Court.

In National Pride40 the status of a ‘court notice’, or ‘practice
notice’ was considered in the context of an application for
rescission of the default order where a respondent in opposed
application, having given notice of opposition, failed to deliver
an answering affidavit. An order was taken by default without
notice of set down having been given to the respondent. An
application for rescission was brought in terms of rule 42 on
the grounds that the order was erroneously sought or errone-
ously granted. A court notice had been issued by the Judge
President amending the ‘rules of practice’ in the Eastern Cape
requiring an applicant to give notice of an allocated date three
court days before the date of the hearing. This was not com-
plied with. Alkema J held that the amended court notice pre-
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scribed a practice rule in the division
and was promulgated by the Judge
President under section 43 of the Su-
preme Court Act and had the same
force and effect as the Uniform Rules
of Court.41 Regrettably the court did
not undertake any analysis of
section 43 or its scope.

In Greenberg42 Potgieter AJ considered the directive con-
tained in paragraph 9.22 of the Practice Manual dealing with
the procedure for the re-enrolment of motion matters struck
from the roll and the failure to comply therewith. The learned
judge noted that Chapter 1 emphasised that no judge was
bound by the practice directives and the Practice Manual was
not intended to bind judicial discretion.43 Further the issue was
framed in the judgment, not as a question of the exercise of a
discretion, but whether or not a practice directive inconsistent
with the Rules of Court had any legal force or effect.44 Regard
was had to section 43(2)(b) of the Supreme Court Act; it was
held that it was applicable to actions and inapplicable to mo-
tion matters. The practice directive was inconsistent with the
Rules of Court and neither party nor a court nor any ‘practice’
could simply avoid the application of the Rules of Court.45

Although acknowledging that one of the reasons for the intro-
duction of the practice directive was to promote an orderly
and disciplined approach by parties and their representatives,
it was held that non-compliance could not legally constitute a
bar to re-enrolment and lead to a refusal by a Court to hear
the matter. That would be tantamount to denying litigants the
procedural rights they derived under the Rules of Court.46

In Several Matters47 Wepener J disagreed with Potgieter AJ
in Greenberg on two bases. First, if the practice directive was
compatible with or in addition to the rules, the objection of
Potgieter AJ fell away. Secondly there had been a long-standing
practice in the division, as in many other divisions, where
practice directives had been issued by the Judges President, or
Deputy Judges President, that had been respected by judges
and practitioners.48 The learned judge considered section
43(2)(b) of the Supreme Court Act and found that the word
‘action’ included motion proceedings, as he had no doubt that
the Supreme Court Act was intended to regulate all proceed-
ings in the High Court and not only actions in the narrower
sense as described in the Rules.49

Greenberg is to be preferred to National Pride and Several
Matters. First it does not equate a practice directive to rule or
law and secondly it does not interpret ‘action’ to refer to mo-
tion proceedings. The word ‘proceedings’ is used in the Supre-
me Court Act to refer to proceedings generally and there is no
context which gives rise to a more general meaning to the
word ‘action’. If Greenberg is to be criticized at all, it may be
suggested that it was too timid in setting the threshold at a
conflict with the Rules of Court. That would suggest that in
the absence of a conflict the practice directive has binding
force. That does not answer or address the question of the
source of the authority that gives it binding force and imposes
an obligation which must be observed. A practice directive
which does not have the force of law cannot create or impose
a binding obligation on a litigant or practitioner.

Even if the word ‘action’ in section 43(2)(b)(ii) is to be
given the meaning of proceedings generally and to include

motion proceedings, both National
Pride and Several Matters are clearly
wrong for another reason. The prac-
tice manual and practice directives
are issued by circulation to the pro-
fession. They are not promulgated in
any Gazette. Publication in the Gazet-

te of any by-law, regulation, rule or order authorised by any
law is a statutory requirement for its validity.50 Not only is this
a statutory prerequisite, but it is also substantive rule of com-
mon law.51 Lastly in respect of Several Matters there are two
additional observations. First a long standing practice of obe-
dience does not legitimate an obligation in practice directives
made contrary to section 171 of the Constitution. Secondly the
directives in the Practice Manual dealt with in the case were
under the authority of the Deputy Judge President.

The limits of the powers of the Judge President to make
rules is highlighted in Harmony Caterers.52 In 1977 the Judge
President of the then Transvaal Provincial Division promulgat-
ed an amendment to the Transvaal Rules dealing with appeals
from the Magistrates Court and extending the time periods
provided for in rule 50 of the Uniform Rules of Court.53 The
amendment also made provision for the delivery of the heads
of argument (‘a concise and succinct statement of the main
points’) by the appellant and respondent and time periods
therefor. Although the time periods and rule number were
amended, the obligation remained in terms of the Transvaal
Rules.

In 1987 rule 50(9) of the Uniform Rules introduced an obli-
gation on the part of an appellant and respondent in an appeal
from the Magistrates Court to provide heads of argument.
There was a discrepancy between the two Rules in the time
period for the delivery of the heads of argument, the Uniform
Rules providing longer periods than the Transvaal Rules. The
Transvaal Rules never purported to abridge the time period in
the Uniform Rules but sought to introduce an independent
obligation to provide heads of argument. Cloete J (as he then
was) and Horn J considered the provisions of section 43(2)(b)
of the Supreme Court Act and held that the Transvaal Rule
was ultra vires and invalid. The Judge President was held not
to have the power to impose an obligation to deliver heads of
argument in an appeal; this was outside the scope of section
43(2)(b).

As the Judge President could not impose an obligation to
provide heads of argument in appeals from the magistrates’
court in terms of the delegated rule-making power, a fortiori
the Judge President cannot impose an obligation to provide
heads of argument in motion matters. Such authority rests
exclusively with the Rules Board.

Carried away with the spirit, a ‘practice directive’ was
adopted by resolution of the Regional Court Presidents’ Fo-
rum on 1 August 2013 imposing upon practitioners an obli-
gation to deliver practice notes and concise heads of argument
in motion matters in the Regional Court.54

The court in Harmony Caterers expressly stated that ‘the
constitutionally entrenched inherent powers of the High
Court as a Superior Court, and its implied powers, to regulate
its proceedings… at common law, do not arise for considera-
tion in the present application, and accordingly, different
considerations would apply if the validity of other procedural
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provisions, such as those in the Practice Manual for the Wit-
watersrand Local Division, were sought to be impugned’.55

The inherent jurisdiction of the High Court
The quoted dictum in Harmony Caterers seems to leave open a
possible argument that ‘practice directives’ and the Practice
Manual can be justified and derive their binding authority
from the exercise of the inherent jurisdiction of the High Court.

There are number of observations that are to be noted in
relation to inherent jurisdiction. The leading text in the matter
is Taitz56. Inherent jurisdiction is an area of law burdened with
misconceptions and erroneous beliefs.57 It is best described as
the ‘unwritten power without which the Court is unable to
function with justice and good reason’.58

Inherent jurisdiction is not an unlimited pool which can be
drawn on to justify otherwise unlawful or arbitrary action.
The rules are there to regulate the practice and procedure of
the court in general terms and strong grounds have to be
advanced to persuade the court to act outside the powers
provided for specifically in the rules. Its inherent power, in
other words, is something that will be exercised sparingly.59

The inherent jurisdiction has been invoked to regulate the
court’s proceedings to prevent abuse of process, give effect to
its orders and to control and supervise its officers. In addition
to procedural powers, inherent jurisdiction includes the review
power of inferior courts and of administrative action.60

The exercise of inherent jurisdiction lies at the instance of a
Superior Court as a ‘court’ in the sense of a judicial authority
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exercising its function in determining disputes between liti-
gants. There appears to be no authority for the exercise of
inherent jurisdiction outside this function.

The brief history of rule-making powers detailed above
evidences that although rule-making powers were, until the
creation of the Rules Board, within the powers of judges, this
power was an expressly delegated legislative power and never
the exercise of ‘inherent jurisdiction’. The Practice Manual
never claimed to be the exercise of ‘inherent jurisdiction’ nor
the original source of an obligation, although that is what it
has become in practice.

Conclusion
Whether the directives in the Practice Manual and in the other
divisions are good, desirable or promote economy and effi-
ciency, is an area of fertile debate beyond the scope of this
note. The submission is made that what is sought to be imple-
mented by these ‘practice directives’ and the Practice Manuals
does not competently lie within the authority of the judges
but rather that of the Rules Board which has its procedures of
Parliamentary oversight and promulgation in the Gazette. The
adoption, implementation and enforcement of the obligations
imposed in these practice directives and the Practice Manual by
the judges, it is respectfully submitted, creates a divergence
between the provisions of the Constitution and it stated su-
premacy, outlined above, and what occurs in practice, and
puts the judges in a position of conflict with their judicial oath
of office. A


