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For South African lawyers, particularly
those with an interest in public law, pro-
curement law has taken on an increasing
importance – and not (only) for the usual
(lawyerly) reason that it is a font of
work. For any South African concerned
about the state of the nation, public pro-
curement is important for reasons that
go to the heart of our democracy. That is
because public procurement is a breed-
ing ground for corruption, a fact that is
widely acknowledged,1 and which is
(although it does not make one feel bet-
ter about the scale of our local problem)
an international phenomenon.2

It is therefore hardly surprising that it
is in relation to matters of public pro-
curement, and the corruption which it
spawns, that South Africa’s constitutional
revolution has faced, and will continue to
face, some of its biggest challenges.
Starting with the Arms Deal,3 which still
casts a long and lingering shadow,4 all
South Africans know that serious ques-
tions are raised seemingly daily about
some or other flawed or corrupt tender
in relation to the public service. The Con-
stitutional Court’s recent warning is not
hyperbolic: ‘corruption threatens to fell
at the knees virtually everything we hold
dear and precious in our hard-won
constitutional order.’5

Although not necessarily, or even
generally, as a consequence of corrup-
tion, tenders have become the sight of
much legal contestation in the democratic
South Africa; representing as they do the
uneasy confluence of public and private
interests and money. The heightened
increase in tender litigation, and the

related burdens imposed on the bench,
have led to opening lines such as those of
the Supreme Court of Appeal’s (‘SCA’s’)
judgment in AllPay:6 ‘This is yet another
case concerning a public tender.’ Words
possibly of judicial exasperation and
quiet resignation in the face of ineffective
administration of public processes and
funds (or worse), and seemingly her-
alding the court’s impatience with what it
regarded as the litigious nature of per-
ceived unmeritorious losing bidders.

As readers of the law reports will
know, the SCA thus found in AllPay that
there was no reviewable irregularity
(finding only what it termed ‘inconse-
quential irregularities’). By the SCA’s
lights, the case had been reduced to “yet
another” tender matter. It was not to end
there, however. After an appeal to the
Constitutional Court, the Court rendered
two judgments in the matter of AllPay
Consolidated Investment Holdings (Pty) Ltd
v SASSA and Cash Paymaster Services (Pty)
Ltd (CPS).7 The AllPay merits judgment
and AllPay remedy judgment – now
arguably the leading judgments in this
country on tender reviews and remedies
– bring into sharp focus a variety of
questions about public procurement law
(the bulk of which lie beyond this short
book review).

What the AllPay saga highlights, for
present purposes, is the fundamental
difference in approach to the irregulari-
ties by the SCA as compared with the
Constitutional Court. The SCA found that
even though the tender process in this
particular matter had irregularities, these
were inconsequential irregularities, which
– despite their existence – would not have
affected the final outcome of the award.

The SCA reasoned that an irregularity
is inconsequential when, on a hindsight
assessment of the process, the successful
bidder would likely still have been suc-
cessful despite the presence of the irregu-
larity.8 According to the approach of the
SCA, procedural requirements are not
considered on their own merits, but
instead through the lens of the final out-
come. On appeal, the Constitutional

Court went out of its way to put distance
between itself and the views of the SCA
in the matter. Crucially, it ruled that the
fairness and lawfulness of the procure-
ment process must be independent of
the outcome of the tender process.9

The court furthermore held that the
materiality of compliance with legal re-
quirements depends on the extent to
which the purpose of the requirements is
attained.10

This means that the two are inter-
related and cannot be severed and that
even if it appears that an acceptable out-
come is achieved, it is unacceptable if an
improper process was followed to get
there. As the Constitutional Court held,

‘[i]f the process leading to the bid’s success
was compromised, it cannot be known with
certainty what course the process might have
taken had procedural requirements been
properly observed.’

The Constitutional Court specifically took
issue with the reasoning of the SCA re-
garding its approach to irregularities and
found it detrimental to important aspects
of the procurement process.11 In this
regard the court held that the “insistence
on compliance with process formalities
has a three-fold purpose: (a) it ensures
fairness to participants in the bid process;
(b) it enhances the likelihood of efficiency
and optimality in the outcome; and (c) it
serves as a guardian against a process
skewed by corrupt influences.”12 That
insistence, to be sure, was all the more
explicable and desirable given: firstly, the
tender in issue (in AllPay, to provide
social grants to the poorest of the poor);
and secondly, the impact it may have on
service delivery (and thus the achieve-
ment and fulfilment of fundamental
rights to dignity and social assistance).

Between Bloemfontein and Braam-
fontein, then, the approach to public
procurement was stark. The difference in
judicial approach is not only confirma-
tion of the difficult balance to be main-
tained between ‘integrity’ of procure-
ment processes (which the Constitutional
Court’s judgment places great emphasis
upon) and the ostensibly commercial
need for the contracting authority to
obtain what it stresses are the best ser-
vices on the best terms to meet the
authority’s needs (a focus animating the
SCA’s decision to find no reviewable fault
with the tender decision of SASSA, the
South African Social Services Agency).
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The differences between the SCA and the
Constitutional Court also highlight the
need for wider and deeper academic
discussion of public procurement law,
and the related policy and commercial
aspects arising.

Against this background, one may
welcome an addition to the relatively
sparse academic literature on public pro-
curement in South Africa.13 The book
under review – by two leading public
procurement lawyers, one local (Geo
Quinot), the other from the UK (Sue
Arrowsmith) – is a useful analysis of the
law governing public procurement in a
number of African systems, and even
more usefully, a consideration of various
cross-cutting themes in procurement law
that are relevant, certainly, to a South
African audience.

The book is divided into two parts.
The first is a relatively descriptive ac-
count of the legal rules governing public
procurement in nine African states (Bo-
tswana, Ethiopia, Ghana, Kenya, Namibia,
Nigeria, Rwanda, South Africa, and Zim-
babwe). While a busy practitioner would
not necessarily have the time or interest
to read closely any of these chapters (the
chapters are really best appreciated as a
springboard for the comparative themes
arising across Africa and discussed in part
two of the book), a South African lawyer
would nevertheless find the chapter on
South Africa – by Phoebe Bolton – a very
useful birds-eye view of the regulatory
framework for public procurement in
this country.

The second part of the book is hence
the more interesting, and potentially
more useful. In that section the current
state of procurement regulation in Africa
is considered by reference to key themes
arising: the impact of development aid
on procurement regulation and policy;
procurement methods; supplier com-
plaint (remedy) systems; the use regu-
latory techniques to address corruption;
and the use of procurement to promote
social policy objectives.

Here, for example, one finds enlight-
ening and comparative discussion about
the difficulty of providing interim and
final remedies in challenges to tender
awards (a feature grappled with by any
practitioner engaged in a tender review),
and the different means by which a
“standstill period” is established between
the award decision and the conclusion of
the contract to allow for challenges to the

award before signing of the contract.
This is clearly of concern to our courts,14

particularly in cases where there has
been a race to sign the contract, some-
times done deliberately to undermine
the possibility of an effective remedy in
review proceedings.

A further discussion of much moment
is in respect of corruption and public
procurement (chapter 14 is a must-read,
dedicated as it is to “A perspective on
corruption and public procurement in
Africa”). The chapter stresses a reality
which cannot be lost sight of in South
Africa. That is that bureaucratic corrup-
tion manifests insidiously in public pro-
curement.

As but one example, read these words
of Transparency International regarding
the absence of clear and objective tender
criteria, stated in advance:

‘The final opportunity to distort the
outcome of competitive bidding is at the
bid evaluation and comparison stage.
Performed responsibly, this is an ob-
jective analysis of how each bid responds
to the requirements of the bidding
documents and a determination of
which one is the best offer. If the inten-
tion is to steer the award to a favoured
bidder, the evaluation process offers
almost unlimited opportunities: if
necessary, and unless prevented from
doing so, evaluators can invent entirely
new criteria for deciding what is “best”,
and then apply them subjectively to get
the “right” results. They are often aided
in this process by issuing bidding docu-
ments that are deliberately vague and
obscure about what requirements must
be met and how selection decisions will
be made.’15

The book thus usefully reminds that in
the public procurement context it is naïve
at best, and dangerous at worst, to lose
sight of the ‘anti-corruption objective’
which is best achieved through a com-
mitment to transparency and strict com-
pliance with regulatory requirements.
As the authors state in their opening
chapter16:

‘The anti-corruption objective links the
objectives of value for money and in-
tegrity and fairness. … However, curbing
corruption is also an important part of
achieving the objectives of fairness and
integrity apart from any impact it may
have on value for money, and also po-
tentially an important objective for

other reasons. These include to avoid
supporting corrupt enterprises that
could operate also in other sectors, to
avoid providing financial support for
criminal or other undesirable activities
that may be financed through corruptly
awarded government contracts, and to
set an example to the private sector.’

While the book was written before the
AllPay judgments of the SCA and the
Constitutional Court (and will no doubt
be in need of an update at least to reflect
the latest developments arising there
from), the book provides a useful lens
through which to appreciate the correct-
ness of the Constitutional Court’s ap-
proach to the matter.

The review standard set by the Court
in the merits judgment and the clarity
provided and the insistence on strict
fealty to procedural requirements and
formalities (while recognising that there
can still be, from a purposive
perspective, immaterial procedural ir-
regularities) is thus to be welcomed. So
too is the clear enunciation by the Court
of the instrumental, not just intrinsic,
value of upholding procedural fairness: it
leads to better outcomes in tenders and
guards against corruption.

The book is thus recommended for
practitioners who are interested in a
wider account of public procurement
laws and practices from an African per-
spective. It will be particularly enjoyed
by those who wish to probe comparative
themes in the public procurement field,
thereby gaining a greater understanding
of the animating features not only of
procurement regimes more generally,
but South Africa’s procurement environ-
ment in particular.

Max du Plessis, Durban Bar and
Thulamela Chambers, Sandton.
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Endnotes
1 Note, for instance, that article 9 of the UN Convention

against Corruption (UNCAC), to which South Africa is
a party, specifically provides requirements for ‘Public
procurement and management of public finances’ given the
inherent risk of corruption therein; and section 13 of
the South African Prevention and Combating of
Corrupt Activities Act 2004 specifically provides for
‘Offences in respect of corrupt activities relating to
procuring and withdrawal of tenders.’

2 For instance the OECD has recently summarised the
scale of the problem as follows:
‘The financial interests at stake, the volume of
transactions at the international level and the close
interactions between the public and private sectors
make public procurement particularly vulnerable to
waste. Public procurement is more subject to bribery


