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AS WE ALL KNOW, something happened last year that
changed the landscape of how the media reports on
 court proceedings. In 2014, the trial against Oscar

Pistorius gained as much worldwide media attention as the
missing MH370 plane. It inspired books, newspaper articles,
TV channels, journal articles and blogs. Everything about the
trial – the judge’s rulings, the witnesses that gave evidence,
and especially the verdict – clogged social media newsfeeds in
our laptops and other devices for months on end. There can
be no doubt that the Pistorius trial was of great interest, both
at home and abroad. And it has changed irreversibly the man-
ner in which the media and the justice system of our country
converge. For my part, I want to talk about the impact of the
Pistorius trial on the intersection between, or if you will, the
interface between the judicial function and the media and the
public. Let me warn again that I will not be talking about how
the trial, which is still in an appeal process, changed the judicial
system, but rather about how the Oscar Pistorius trial has
changed how the public and the media have acquired greater
insight and access to the judicial function. In other words, I am
not going to talk about the merits of the trial, whether or not
is correctly decided and least still about whether it will create a
good or bad judicial precedent going forward. My concern
will be how the trial has ushered in a new era in the inter-
section between justice and the media.

In fact, I am proud to announce that the Constitutional
Court recently became the first court in Africa to have an active
presence on Twitter, with a newly-accessible audience of the
five-and-a-half million South Africans that currently use that
social media platform.1 I’m even led to believe that, so long as
I press all the right buttons, I can post a tweet during this very
speech.2 The United States and the United Kingdom Supreme
Courts have been on Twitter for some time now. We are be-
coming part of that elite team of apex courts adapting to the
modern age. Our presence on Twitter is symptomatic of that
change.

The Media, Courts and Technology

Media Coverage of the Oscar Pistorius Trial
 and Open Justice

This is the slightly abbreviated text of the speech which guest speaker
Deputy Chief Justice Dikgang Moseneke delivered at the National Press Club’s
Newsmaker of the Year 2014 Award Ceremony. The Award went to the Oscar
Pistorius Trial. In his opening remarks Justice Moseneke recognised the presence at
the ceremony of Justice Mathilda Masipa, who presided at the trial and counsel
who appeared in it. He said he remained ‘deeply proud’ of the manner in which all
of those who were part of the trial allowed the nation and the world ‘into our courts
and into how we dispense justice’.*

***** Deputy Chief Justice of the Constitutional Court of South Africa. I am indebted
to my legal researchers Paul McGorrery, Justin Jaftha, Molebogeng Kekana and
Jenalee Harrison for their invaluable help in writing this speech. RG
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But tweeting aside, here is what I want to do tonight. I
would like to start, as I do every time I consider a case, with
our rightly venerated Constitution. In particular, I want to talk
about the time-honoured notion of ‘open justice’. We have all
no doubt heard the concept summarised in that pithy quote:
“justice must not only be done, it must be seen to be done.3 I
want to trace that concept across the lineage of our nation.
Then, I would like to pause and look at judicial response to the
public and media clamour to have full access to the proceedings
in the Pistorious trial against the backdrop of the doctrine of
open justice. That seminal response is to be found in the de-
cision of Judge-President Mlambo in Multichoice.4 That decision
was delivered just ahead of, and as a result of, the imminent
start of the Pistorius trial. The media houses made a big ask
indeed from the courts. They posed serious questions about
how our courts could better ensure the hallowed principle of
open justice. The questions were many and complex, but even
more intriguing, they were new to the judicial system. Should
we let the reporters in: yes? With more than their pens and
little traditional note pads: yes? With their smartphones, elec-
tronic notebooks and iPads? Or should we perhaps jam the
signal in the court houses? Why, then, shouldn’t we let the
cameras in as well? If we do, should the cameras relay to the
world instantly or at all, everything we say and do in court?
Or should we rather have the cameras fixed on the judge only?

With that in mind, I would like to then discuss this new
age we live in, and how, because of the rapid advancement of
technology, our society is no longer one in which citizens
must, or should have to, wander into courtrooms to find out
what is happening. People can now see, people can now see
and hear, all in the confines of their own homes, offices, villa-
ges or indeed in any other open spaces, so long as they have
an active internet connection. And finally, as a reality check for
all of us, I would like to evaluate the challenges for open justice
as it faces the brave new world of limitless instant feeds about
everything, everywhere.

Our Constitution and open justice
The principle of open justice is an incident of the values of
openness, accountability and the rule of law, as well as a core
part of the notion of a participatory democracy. All these are
foundational values entrenched in the Constitution. The pre-
amble of the Constitution contemplates ‘a democratic and
open society in which government is based on the will of the
people’, and the text requires that our democracy shall ensure
accountability, responsiveness and openness.5 The public is
entitled to have access to the courts and to obtain information
pertaining to them.6

In traditional African culture, the shade of a tree was the
place where disputes of society were mediated and resolved.
It was on this soil that the community would meet for a ‘lek-
gotla’. There was room for all to have their say. Everybody
was an active participant of the process. This is how justice
was done. It is the age-old concept of justice under a tree.

Courts play a vital role to solve conflicts in all spheres of
life. This is what the Constitution promises us. The aesthetics
of the Court building are a daily gentle reminder of this pro-
mise. The overarching theme of the Constitutional Court
building is justice under a tree. For instance, the Constitutional

Court logo depicts people sheltering under a baobab tree. As
former Justice [Albie] Sachs described it, ‘[t]he tree protects
the people, and they look after the tree.’7 This is symbolic of
the synergy between the law and the people. It gives the Court
an organic ambience: a space where you feel welcome to see
justice in motion.

There are innumerable quotes, many of which invoke
powerful imagery, about the ills suffered by a society that
does not promote open justice. It does, after all, form part of
the bedrock principles of a functioning democracy, and helps
to quench the people’s “fundamental, natural yearning to see
justice done”.8 The crispest and truest of these quotes is that
“[d]emocracies die behind closed doors”.9 The principle of
open justice is one which strikes at the very heart of what
South Africa has been, and is still, trying to achieve in the
post-apartheid era. We acknowledge a difficult truth: trust in
government institutions in this country is hard-earned. If we
do not subject ourselves to the greatest of scrutiny, how can
we hope to persuade the public to recommence, or perhaps
commence for the first time, that which was lost for so long:
faith in the social contract. We can only move forward as a
country when we voluntarily, if not happily, sacrifice certain
liberties in return for the good that can be achieved in a repre-
sentative democracy: uniform laws that apply to all, a social
welfare system that protects the most vulnerable among us,
and institutional redress when our rights are compromised.
Indeed, transparency of the judicial process is so fundamental
to developing public trust that ‘all other checks are insufficient
[and] of small account. Recordation, appeal, [and] other insti-
tutions operate as [mere] cloaks [rather] than checks; as cloaks
in reality, as checks only in appearance’.10 The arguments in
favour of open justice are discussed widely, but are perhaps
best summarised as:

‘First, it assist[s] in the search for truth and play[s] an im-
portant role in informing and educating the public. Second,
it enhance[s] accountability and deter[s] misconduct. Third,
it ha[s] a therapeutic function, offering an assurance that
justice has been done [a sense of communal catharsis]’11

Of course, open justice is not a novel concept in South Africa,
miraculously discovered in our lifespan as a constitutional
democracy. The foundational nature of a public trial has been
recognised in our country since as far back as 1813.12 And glo-
bally, the roots of the public trial have been ‘traced back be-
yond reliable historical records’,13 with the notion being incor-
porated into almost every international human rights instru-
ment.14

But what did happen recently, in 1994, was that time stop-
ped, and our country was divided. Not by people, though, but
by time. When the new constitution came into force, a new
South Africa was born. The old South Africa, tyrannical and
unjust, was now impotent in its reign, while the new South
Africa was full of hope and unconstrained potential. The Con-
stitution of the new South Africa has been applauded by Justice
Ginsburg of the United States Supreme Court as ‘a deliberate
attempt to have a fundamental instrument of government
that embrace[s] human rights [and ensures] an independent
judiciary’.15 For open justice alone, the Constitution guarantees
the freedom of the press, the freedom of the media, and the
right of the public to receive and discuss information and
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ideas.16 It provides for all criminal accused the right of a fair
and public trial.17 And for all others, a fair and public hearing.18

Even the Constitutional Court itself is architecturally designed
to both ensure, and represent, open justice. For example, the
courtroom includes a dedicated media box, windows on all
sides, and artwork of clouds on the walls to give one the im-
pression of being outside. Further, the logo of the Court is
intended to symbolise justice under a tree. Consider this in
comparison to the past, the old South Africa, with rampant
practices of incommunicado detention, without any prospect
of a proper trial. The old Terrorism Act19 permitted a senior
police officer to decide that a person should be detained with-
out trial for up to 60 days, without any right to communicate
with the outside world. While the Act had the appearance of
being ‘designed to combat terrorism [it in fact] itself became
an instrument of terror’.20

There is also no shortage of comments about open justice
from judges in the last twenty years, particularly when it butts
heads with the right to a fair trial. In 2006, for example, the
Constitutional Court was asked to decide whether it was ac-
ceptable for the Supreme Court of Appeal to restrict the media
to purely visual recordings, with no audio.21 The matter was
brought before us on an urgent basis, and almost exclusively
because of that, and the desire not to rush such an important
decision, most of the Judges refused to allow the media to
audio-record the proceedings. The now-retired and well-
revered Justice Albie Sachs said that he only refused the media’s
request in order to ‘await the establishing of appropriately
negotiated procedures for guaranteeing accurate, balanced
and fair reporting.’22 The principle of open justice is, after all, a
core part of the notion of participatory democracy, particularly
one whose Constitution begins with the very words “demo-
cratic and open society”.23 It is not a principle that should be
defined in haste. The public is entitled to have access to courts,
and to obtain information about them. Besides the obvious
space limitation of there not being enough room in a court-
room to always fit everyone, and the distance limitation of
court proceedings taking place in all four corners of our
country, there is also the realistic point that not everyone

wants to come to court to find out what is happening. Instead,
they rely on the media to tell them. And we do not want a
system in which the judicial system is ‘shrouded in mystique
and protected at all times from the prying eye of the camera
or the invasive ear of the microphone’.24 We want a system in
which the public trusts that the judiciary is acting according to
the ‘time-honoured standards of independence, integrity,
impartiality and fairness.’25 For that to happen, we must, as far
as reasonably practicable, create means for the media to access,
observe and report on the administration of justice.26 This has
generally involved the media having the ability to enter the
courtroom, and to access papers and written arguments.

Multichoice: enabling society a first-hand look in the court-
room
This brings me to the watershed decision of Judge President
Mlambo on how to strike a balance between openness and
justice. The newsmaker of the year for 2014, the Oscar Pisto-
rius trial, posed trenchant questions on the real life meaning
of open justice. In September 2014 Mr Pistorius was found
guilty of culpable homicide and a firearm offence,27 and sen-
tenced to a maximum of five years’ imprisonment.28 But I did
not come here tonight to talk about the verdict and sentence
against Mr Pistorius. I was invited here to talk because the
Pistorius trial broke boundaries previously unbroken. Inter-
national journalists flocked here in droves. Our newspapers,
our televisions, our radios, even our Facebook feeds, were
flooded with information. An entire 24-hour television channel
was created with the sole purpose of televising, and then dis-
cussing, the proceedings. The coverage was so extensive that
one would have needed to sever all contact with the human
world to not hear about the trial. And all of this was made
possible because, before the trial even began, Judge Mlambo
did what no South African court had before dared to do: media
organisations were given permission to broadcast, live and in
full Technicolor, a criminal trial.

In reaching that decision, the Judge recognised that when
two constitutional rights butt heads, such as the right to free-

There are innumerable quotes,
many of which invoke power-
ful imagery, about the ills
suffered by a society that does
not promote open justice.
It does, after all, form part of
the bedrock principles of a
functioning democracy …
The crispest and truest of these
quotes is that “[d]emocracies
die behind closed doors”.
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dom of expression and the right to a fair trial, it is not a matter
of determining which right is more deserving so that courts
may declare a victor and jettison the loser.29 No, the true path
is far more complex, and involves a balancing exercise to re-
concile the two.30 The media in that case, unsurprisingly,
argued that ‘[f]reedom of expression lies at the heart of a
democracy’31 and urged the court to ‘exercise its … inherent
power to regulate its own’32 processes in order to permit the
broadcasting of “the entire criminal proceedings”33 against Mr
Pistorius. Mr Pistorius, on the other hand, contended that he,
his counsel and his witnesses would be inhibited by the “mere
knowledge of the presence of audio visual equipment, es-
pecially cameras’,34 and that media coverage as sought would
‘enable witnesses … to fabricate and adapt their evidence
based on their knowledge of what other witnesses have testi-
fied.”’5 The Court began by reflecting that the question is not
whether the media – be they electronic, broadcast or print –
should be allowed to cover court proceedings, but ‘how gua-
rantees can be put in place to ensure the public is indeed well
informed about how the courts function’.36 The learned Judge
did not look favourably upon the potential situation in which
only the’small segment of the community … [with] access to
tools such as Twitter [are] … able to be kept informed’,37 parti-
cularly when ‘[our] democracy is still somewhat young and
[there are still negative] perceptions that continue to persist in
the larger section of South African society’.38 But the Court did
concede the valid concerns of broadcasting visual images of
Mr Pistorius and his witnesses, such that they may be ‘disabled
… in giving [their] evidence.’39 So the learned Judge concluded
that the audio of those witnesses could be broadcasted, but no
visual imagery. Ironically this was the exact opposite of what
was permissible in Shaik, in which visual imagery was permit-
ted but no audio. And so it was that Judge Mlambo struck a
compromise, which, he believed, achieved open justice with-
out improperly impinging on the fairness of the trial.

It was only four months later in the trial against Radovan
Krejcir40 that we saw a similar order made, permitting media
coverage of another trial. And already there was improved
media freedom. In the Pistorius trial, the media was required
to have their cameras installed 72 hours before the trial was
set to begin, and those were to be controlled in a nearby room,
with no cameramen permitted in the courtroom.41 But in Krejcir,
two cameras were allowed to be controlled by cameramen in
the courtroom itself, so long as they did not move around the
court while it was in session.42 Next, we must ask ourselves,
should court orders be limited to discussing only cameras and
microphones in the courtroom? Or should we begin to ad-
dress intentionally the question of whether those in the gallery,
including the media, should also be allowed to use their
smartphones and laptops? And if so, to what extent? Should
live-streaming be permitted, straight from the courtroom?

Technology in the courtroom
The question of technology in courts is a two-pronged ques-
tion: what technology should the court itself use, and what
technology should the court allow others to use? In response
to the first question, we are making strides on that front. As I
just said, we now have a Twitter account. We are also investi-
gating the possibility of evolving into a paperless court. We

are truly proud of the strides our Constitutional Court has
taken to become substantially digital. It is compulsory for
litigants to file court records in digital form alongside hard
copies. All case records, pleadings, written argument, court
judgments and orders are digital and may be accessed by the
public from our website within minutes of their being issued.
Parties, their lawyers and the public can track our case man-
agement online. In fact our website is visited extensively and
reflects thousands of hits from all over the world week after
week. This has helped courts of other countries to draw from
our judicial experience and their citizens to formulate their
constitutional claims.

As to the second question, of what technology people
should be allowed to use in court, was the question the learned
Judge Masipa had to grapple with in the course of the Pisto-
rius trial. Before one of the witnesses gave evidence, the Judge
prohibited reporters from tweeting or blogging about that
witness’ evidence. But then, only a day later, before that witness
ever gave evidence, she changed her mind and allowed all
non-participants in court to tweet and blog to their heart’s
content.43 A similar carte blanche approach has been taken in
the United Kingdom for over four years now. In December
2010 the judge hearing the bail proceedings against Wikileaks
founder Julian Assange permitted reporters to tweet in the
courtroom.44 A year later, the UK Supreme Court issued a
formal direction permitting “live text-based communications”
such as email and social media (including Twitter) in the court-
room, in order to better promote open justice.45 In doing so,
the Lord Chief Justice urged the media: ‘Twitter as much as
you wish’.46 Now my law clerks tell me that it would have
been more accurate to say ‘Tweet as much as you wish’, but
the message remains clear: delayed information is as good as
denied information. There is no reason not to, as a default
position, permit live tweeting and whatever else from the
courtroom. There is no logic in asking the media to step out-
side of the courtroom to press send.

And as for letting TV cameras into the courtroom, in the
Constitutional Court, media houses do not need special per-
mission to televise our proceedings live or delayed. One must
however be careful here. There is a big difference between
appellate proceedings where only seasoned advocates appear
before appeal courts and trial proceedings where live testimony
is heard from witnesses. It is indeed arguable that unmitigated
publicity, particularly in relation to lay witnesses may under-
mine the fairness of a trial. The search for the truth may fall
victim of the ‘you are on camera’ syndrome. Having warned
as I have, in most cases, live camera footage will be more
accurate than a reporter ’s after-the-fact summary. Whatever
account they give after they leave the courtroom will inevi-
tably be a second-hand account, their interpretation bleeding
into their report. More so, mischievously selected sound bites
may indeed undermine accuracy and the important context
within which the words were uttered.

Challenges for open justice
Setting aside, for a moment, our celebrations about the pro-
gress we have made in encouraging greater transparency in
court processes, it is important to remember that open justice
is not, and has never been, absolute.47 As I mentioned earlier,
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there are competing objectives, which must be reconciled.
And there are challenges, which must be tackled. Witness
testimony might be altered if they see other witnesses testify.
Witnesses might be intimidated by the presence of cameras.
The last remnants of the sub judice rule may still prevent people
from speaking outside of court while proceedings are still
afoot. And there is also a fear that the media might manipu-
late audio-visual recordings out of context and mislead the
public perception,48 or, as just mentioned, that any summa-
rised version of a case will be a second-hand account, suscepti-
ble to inaccuracies and interpretive ‘spin’.49

Media presence: effect on witnesses
The first challenge for open justice is the effect of media pre-
sence on witnesses. We must guard very carefully against the
possibility that witnesses might change their testimony. This
might be a simple matter of their memory of events being
subconsciously changed by what they see and hear in the
media. In the Pistorius trial itself, witnesses all but confessed
to being glued to their televisions.50 I am by no means saying
that this will have affected their testimony. The concern, ra-
ther, is that we cannot safely say that it did not affect their
testimony. There is also the prospect of witnesses consciously
changing their tune in response to media presence. The media’s
presence subjects witnesses to potential intimidation, both from
others and from within themselves. Public speaking is, after
all, feared by some more than death. And if rumours are to be
believed, some may even fear it more than load-shedding.

But these concerns are not enough to warrant closing the
courtroom doors to reporters and cameras. To prevent the
possibility of witness intimidation, we would quite literally
need to bar everyone from the courtroom except the litigants
in every trial and subject them to stringent gag orders. Open
justice demands quite the opposite.

And there are myriad measures available to protect wit-
nesses. These range from: anonymity orders to protect vul-
nerable witnesses’ identities51 and allowing witnesses to testify
through intermediaries52 or with the help of a support person,53

to closing the courtroom so that only certain people are pre-
sent,54 or even allowing witnesses to testify from a remote
location via closed-circuit television.55 Other measures might
include suppression orders such as that ordered in Multichoice
when Judge Mlambo prohibited the media from photograph-
ing or broadcasting the testimony of Mr Pistorius or his wit-
nesses,56 or even, as the United States has started experiment-
ing with, allowing witnesses to wear disguises in court.57

Sub judice rule: dead as the dodo?
In order to address the potential pitfalls of media presence in
the courtroom, justice systems around the world have done
what lawyers do best: they have created exceptions to a rule,
the rule here being open justice. But not all of these operate in
South Africa. We do not have the ‘threadbare fiction’58 of im-
plied undertakings still present in some countries, which pre-
vent parties from using documents discovered in litigation for
any purpose other than the purpose for which they were
provided.59 And in the absence of a juror system, we also need
not concern ourselves with sequestration of juries or the pos-

sibility that jurors might go home at night and Google the
case.

What may still operate in South Africa, though, is the prin-
ciple of sub judice, which literally translates as ‘under judgment’.
It refers to a prohibition on publicly discussing what happens
in a case until the case is finalised. In America, the rule mani-
fests itself in the lawyers’ ethical rules, prohibiting them from
making statements outside of court that will be publicly broad-
cast and might affect the outcome of the proceedings.60 But
how, you might ask, can a statement outside of court affect
the outcome of a case in South Africa, where we have no jury
system?61 The answer must surely be that it rarely could, and
that the sub judice rule, and its relevance in South Africa, is, at
the very least, on the verge of extinction.

The pedigree of the rule is yet to reach the Constitutional
Court, but the Supreme Court of Appeal in 2007, in a case that
did not even use the word sub judice, significantly narrowed
the scope of the rule.62 After a crime of horrific proportions,
which I needn’t detail here, the media and public’s attention
was grabbed. A documentary was made, and the Director of
Public Prosecutions sought an order prohibiting its broadcast
before the trial on the basis that it would hinder the integrity
of the administration of justice.63 First, the documentary might
demonstrate inconsistencies in witness testimony that could
be used to discredit them at trial. Second, witness safety may
be compromised if their identities are released to the public.
The Court hearing the matter considered these pitfalls to be,

In the Pistorius trial … witnesses all
but confessed to being glued to their
televisions. I am by no means saying
that this will have affected their
testimony. The concern, rather, is
that we cannot safely say that it did
not affect their testimony. … But
these concerns are not enough to
warrant closing the courtroom doors
to reporters and cameras.
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at best, conjectural. If there were discrepancies, all the better
that the light be shone upon them, earlier rather than later.
And the witnesses’ identities were already public knowledge.
The Court therefore followed authorities from England,64

Canada65 and Australia66 and concluded that ‘a publication will
be unlawful, and thus susceptible to being prohibited, only if
the prejudice that the publication might cause to the admini-
stration of justice is demonstrable and substantial and there is
a real risk that the prejudice will occur if publication takes
place.’67 As you can see, in that decision the sub judice rule has
been whittled down considerably. About that I say nothing
now. Let it be enough to observe that the social and other
media blasts and immediacy make the sub judice rule nearly
impossible to hold and to keep, for better or for worse. What
is more it will be near impossible for the courts to police the
rule. And, as you know, what the courts cannot police cannot
be enforced.

The media’s highest obligation: accuracy:
Finally, perhaps the greatest challenge for open justice, as
much as it is the greatest strength as well, is the role of the
media. The people do not, after all, give to the media a privi-
lege, something to enjoy. You are instead entrusted with a
sacred duty, one that if not properly carried out could topple
the democracy we have fought to build. You are charged with
the role of conduit. It is your responsibility to take the events
that happen in a courtroom with a seating capacity of no more
than a couple of dozen, and convey those events, as accurately
as possible, to as many of the more-than-50-million South
Africans that you can reach.

And open justice is all for nought if the media does not
accurately convey what happens in the courtroom. Mistakes
have been made. Even in the Pistorius trial itself some analysts
incorrectly cited the provisions of s 77 of the Criminal Proce-
dure Act68 as applying, suggesting that a question had been

raised whether Mr Pistorius could understand the proceed-
ings. It was actually sections 78 and 79 that were brought into
question, and whether some mental illness or mental defect
impacted his criminal responsibility.69 Other mistakes have
been of a more trivial nature, but are nonetheless important
not to make. For example, two separate media outlets recent-
ly got various Constitutional Court judges’ names wrong
when reporting on the same judgment70 earlier this year.71 We
are by no means a flock of prideful egos, but we would prefer
the media got our names right. That is, we ask that in carrying
out your responsibilities, you worship at the altar of accuracy.

In addition to ensuring mistakes are not made, the media
must also be careful not to sensationalise cases and turn them
into media circuses. For example, on 16 January 2012 a head-
line appeared in the Pretoria News that read ‘Judge okays child
sex’. A very misleading headline, to say the least.72 We cannot
condone a situation in which a witchhunt is traipsing around
in the guise of open justice, as was perhaps the case with the
O.J. Simpson trial in the mid-1990’s.

Conclusion
All this to say: we, the media and the courts, share a common
goal. We want the public to know. Indeed, it is our shared
responsibility to ensure that they do. The trial against Oscar
Pistorius may have attracted great media attention, but it is
the decision in Multichoice that will set a trend for many years
to come. It has paved the way for us to begin reassessing how
to achieve open justice in the technological age. My caution to
us all is that in doing so, we mustn’t blindly ignore the poten-
tial risks: inaccurate or sensationalised reporting or intimida-
tion of witnesses. So while the technology is new and the
language has changed, our task remains the same: a meticu-
lous balancing exercise between many competing rights, which
can only be protected through carefully considered guidance
and instructions from the presiding judge in each case.
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