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The Bar can no 
longer afford to play 
‘Aunt Sally’ with 
transformation
Vuyani Ngalwana SC, Johannesburg Bar 

The Problem
The Transformation of the Bar by the Bar seems a pipe dream. 
Even with the much vaunted co-governance regime of which 
one is part, the Bar seems incapable of self-reform. The victim of 
this unwillingness to transform continues to be the black prac-
titioner and the woman practitioner in varying degrees deter-
mined by historical factors that are well-known to us all.

One has always known this, having written about it in 
these pages since 1998 and still holding steadfastly the views 
expressed then.1 Of the transformation proposals that one,2 
together with Arendse SC,3 made in 1998, only a watered down 
version of co-governance has taken root in the form of a 50% 
representation by Advocates for Transformation (AFT) of those 
who consider themselves relatively more “progressive” regard-
less of race and gender.4 

But two developments from the August 2015 issue of Advo-
cate5 have moved one to revisit that 1998 debate. The first devel-
opment is the manner in which the GCB appears to view Trans-
formation of the Bar. The second is an intimation,6 described 
as “the Halo Effect”, of how some judges would draw on their 
past personal experiences to reach a conclusion based on a posi-
tive or negative predisposition towards Counsel’s argument as 
informed by the judge’s perception of Counsel’s 

“characteristics, qualities or personality traits . . . in order to short-
circuit or avoid difficult decisions and the effort of a detailed analysis 
and consideration of a given problem [on its merits]7 , while giving an 
impression of intellectual rigour in what is in effect ‘pseudo-delibera-
tive reasoning’”.8

From these two developments one’s honest assessment is that 
since 1998, all we have achieved is the inauguration of some-
thing akin to a bi-cameral parliament. We have nothing material 
to show by way of substantive Transformation that advances 
black and women members of the Bar in the only way that 
matters: exposure to remunerative quality work that will help 
them become better advocates and forge their own way up the 
professional ranks without handouts. 

Senior white male colleagues have it in them to do this. 
They simply won’t do it.9 One says this because both as a senior 
junior and as a relatively new Silk one has done it – and one is 

black and (let’s talk frankly) one enjoys relatively less prestige 
and “halo factor”10 than one’s white male counterparts because 
of nothing else but the colour of one’s skin and clients’ percep-
tions that flow from that. 

The GCB View of Transformation
The manner in which the GCB appears to view Transforma-
tion of the Bar is troubling. It seems that Transformation is (1) 
something merely to be “a standing item on the agenda” of the 
GCB and for the constituent Bars to report on their progress at 
every AGM;11 (2) the establishment of a Transformation commit-
tee “to collate information from all Constituent Bars[,] monitor 
the implementation of the respective transformation initiatives, 
report thereon and make recommendations on what corrective 
measures may be undertaken”;12 and (3) handouts “to over 50 
of our PDI members across the country” of laptops with free 3G 
access to LexisNexis products for 12 months.13

Reducing Transformation to “a standing item on the agen-
da”, more than 17 years after black members of the Bar in Cape 
Town finally took up the Transformation cudgels as a collective, 
is a monumental insult to black members of the Bar. I am of-
fended by it – hugely. Seventeen years later, the Bar should not 
still be debating Transformation. The jousting fields should by 
now be level and we should be getting on with the business 
of representing our clients as colleagues and not as white and 
black advocates.

Just as one thought it could not possibly get any worse, it 
did – and considerably worse. Seventeen years after the Trans-
formation of the Bar was trenchantly demanded by black advo-
cates on that wintry Cape Town morning in April 1998, the GCB 
(in July 2015) has passed a resolution at its AGM to establish 
a transformation committee which will “collate information” 
from constituent Bars, monitor and report on the implementa-
tion of transformation initiatives, and make recommendations 
on corrective measures. 

The suggestion that after 17 years the Bar still has no idea 
what it needs to do in order to transform would be laughable if it 
were not tragic. In fact, it is one’s strongly held view that the Bar 
knows precisely what is required but is simply unwilling to do it. 
Here are a few examples of what is generally known by the Bar:
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1. Cash-flow is the life-blood or oxygen of any income  
generating endeavour. 

2. The attrition rate of many black members is attributable 
almost exclusively to poor cash flow which is exacerbated by 
the delay in the payment of Counsel’s fees by attorneys. Yet 
the Bar refuses to reconsider the oppressive 97-day rule in 
Johannesburg or 60-day rule in Cape Town and other con-
stituent Bars.

3. To rub salt into the festering wound, the Johannesburg Bar 
emasculates the blacklisting rule by allowing members who 
have not been paid their fee after 97 days to blacklist the at-
torney, but permits those who are not owed by the attorney 
to continue accepting briefs from the recalcitrant attorney, 
thus making a farce of the rule.14

4. Some groups in Johannesburg have established a “Junior 
Fund” ostensibly to cushion the blow to attorneys’ kitties in 
the event of a second junior being briefed in circumstances 
where one would not otherwise have been briefed. The 
idea is apparently that the second junior (typically black) 
would be exposed to work to which s/he would otherwise 
not have been exposed and earn a fee. In reality, however, a 
number of the black juniors of whom I have made enquiries 
about these “Junior Funds” complain that these are “slavery 
funds” because after considerable effort on the brief they 
have only a “slave wage” to show for it and that these briefs 
are few and far between.

5. There is a “presumption of competence” when a white male 
junior is brought into a paid brief (hardly ever on a “Junior 
Fund” basis), while black juniors are subjected to perpetual 
“training” in esoteric areas of law in which they have a bet-
ter chance of making the shortlist to the Oprah Winfrey 
Show’s Live studio audience in Atlanta than ever getting a 
brief.

In short, the Bar knows exactly what the problems are. The 
establishment of a transformation committee at GCB level to 
“collate information” that is already known is simply an Aunt 
Sally proposition. We have had a transformation committee in 
Johannesburg since one first served on the Bar Council in 2009. 
All it does is give the impression of doing something about 
Transformation while subverting it.

In fact, a past Chair of the GCB,15 writing in this publica-
tion of November 1998 about Transformation,16 told us that on 
25 July 1998, following intense discussions between the newly 
formed AFT and the GCB, some of the terms that were agreed 
included:

 “1. . . .
 2. We agree to appoint Semenya and Gauntlett as joint convenors  
 to receive proposals by 31 August 1998 from AFT and the GCB  
 and any member of a constituent Bar of the GCB on:
(a) the issues relevant to transformation;
(b) the status, composition, functions, powers, funding and time  
 frames;
(c) the way forward and the manner in which these can be dealt  
 with through an appropriate forum, the nature and content of  
 which is in no way limited and which should be established by  
 30 November 1998.
3. Thereafter the convenors will convene a meeting of AFT and the  
 GCB to consider those proposals and take the process of trans 
 formation forward.
4. . . .
5. . . . “

Since the current Chair (as at the writing of this contribution) is 
also a member of the Cape Bar,17 it is not unreasonable to expect 
that he would have consulted with Hodes SC on the process of 
Transformation that commenced in Cape Town in April 1998, 
and built from that instead of presiding over a GCB that re-
invents the wheel by taking us back to April 1998! If he did not 
(and one finds it unfathomable that he did not) then clearly he 
and his executive have, at best, neglected their duty of doing 
their homework before coming up – again – with resolutions 
that were taken by the GCB more than 17 years ago or, at worst, 
have nothing but contempt for the very initiative they pretend 
to champion.

Finally under this rubric, it is an insult of the highest order 
to reduce Transformation to a handout “to over 50 of our PDI 
members across the country”. Firstly, the possessive “our PDI 
members” is troubling and is suggestive more of a sense of 
superiority to black members than the collegiality among equals 
that the Bar has always engendered since one joined it over 18 
years ago.18 Black members do not want handouts. They need 
to be capacitated and empowered so that they can buy those 
laptops and research tools with their own money that they will 
have earned. 

The “Halo Effect”
It has been intimated in this publication that sometimes judges 
may decide a case not on the basis of the merits of Counsel’s 
argument but rather on the basis of the judge’s predisposition 
towards Counsel’s argument based on the judge’s perception of 
Counsel’s characteristics, qualities or personality traits.19 Then 
came this startling example of what the author terms “the Halo 
Effect”:

“A superb example of the Halo effect is found in a survey that showed 
that attractive female barristers are perceived, but without any concur-
rent, focal awareness of that perception, to be more intelligent than 
homely female barristers. In the result attractive female barristers not 
only receive more courteous and polite hearings; they also have a better 
success rate . . .”

Whether or not this is factually correct is for present purposes 
beside the point.20 But this “superb example” is, if true, scan-
dalous. It means that those of us who do not share a common 
background with the judge in question are doomed to lose a 
case based on the judge’s perception not of the merits of our 
argument but on the judge’s negative predisposition to our 
argument based on his perception of our characteristics, quali-
ties and personality traits. 

Put more bluntly, it may mean that a white male judge21 
whose predisposition towards black Counsel (or women) is that 
they are generally lazy, inarticulate and incompetent is more 
likely to decide a case based on that perception rather than on 
a detailed analysis and consideration of the merits, even when 
rationalised with pseudo-deliberative reasoning (what the au-
thor terms “motivated cognition”).22

If this is true, what hope does a black junior have of suc-
cessfully arguing an opposed motion against a celebrated white 
male Silk even when the law on the issue in question favours 
the black junior’s case? But the cynical effect of this “Halo Ef-
fect” will manifest in cases that are too close to call, when the 
judge leans in favour of the white male Silk simply because he 
is white, male and a Silk. 
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This “Halo Effect” probably explains why government in 
general, and the President23 and Deputy-President24 in par-
ticular, have preferred (and continue to prefer) white male 
Silks to represent them. Because they are white, male and Silk 
(probably in that order of importance) the client affords them 
the “presumption of competence” that it believes the Bench 
will likewise afford them. And so the justification is, probably, 
characterised by the rhetorical question: “why tinker with that 
working formula?”

The Solution
Exposure of black and women juniors to relatively complex 
issues of law – something that white male Silks are uniquely 
positioned to do by reason of the “Halo Effect” that they have 
on clients and instructing attorneys – will speed up their em-
powerment and ability to stand on their own without requiring 
handouts. The Bar knows this. The Bar is capable of doing it. It 
just refuses to do it. 

Ultimately, the Bench will be the poorer for it; our jurispru-
dential development will be the poorer for it; the administra-
tion of justice will suffer for it. 

The Bar also knows the debilitating effect of the 97-day rule 
(in Johannesburg) and 60-day rule (elsewhere) on particularly 
black juniors who tend – unlike their white counterparts – to 
have little or no financial support structures from parents and 
other family members during periods of cash-flow crunch. The 
Bar is capable of amending its rules in these respects. It just 
refuses to do so, blaming it on an arrangement with attorneys 
who by all accounts profit from it while the black and woman 
junior bears the brunt of this “arrangement”. 

Ultimately, black and women juniors leave the Bar to seek 
succour in safe employment (if they can find it); the Bar is the 
poorer for it; the Bench is the poorer for it in the long run.

Finally, the Bar knows the bankrupt logic of allowing one’s 
colleagues to accept briefs from recalcitrant attorneys that 
one has placed on the defaulters’ list for not paying one’s fees 
within the period prescribed by the rules of the Bar. The Bar is 
capable of amending its rules in this respect. It simply refuses to 
do so.

Ultimately, the recalcitrant attorney is given licence by the 
Bar to play one junior against another; the junior has no effec-
tive remedy since s/he is damned if s/he reports the attorney 
and eventually sues him, and damned if s/he does not report 
the attorney as the Bar considers this unprofessional conduct. 
It is an intolerable cul-de-sac for the mostly black and women 
juniors who survive, for the most part, on State Attorney and 
Road Accident Fund briefs.

The Bar should stop pretending it does not know what is re-
quired in order to transform. It does know. It simply refuses to 
do so and one is, to borrow from American civil rights parlance, 
“sick and tired of being sick and tired” of the Bar’s dilatory 
“transformation initiatives” that are, quite frankly, not intended 
to achieve anything transformative. 

Transformation lies not in the establishment of structures. It lies 
in deeds. It is time we all accepted that fact and called the Bar’s 
bluff: Do or Die. If the Bar as we know it (that is, an independ-
ent referral profession) perishes under the new dispensation 
wrought by the Legal Practice Act, the Bar will have no one else 
but itself to blame. Chief among the culprits will, in my view, 

undoubtedly be white male Silks. Such a result can be averted 
still; but time is now of the essence. 

The “handouts horse” for black and women juniors has long 
bolted. Black juniors have never asked for handouts. The white 
male Silk Bar knows exactly what to do,25 and which will be 
for the greater good not only of the Bar but of the legal profes-
sion and the administration of justice in our Courts in general. 
The white male Silk Bar has the capacity and ability to do these 
things. The demise of the Bar as an independent referral profes-
sion will be on the conscience of the white male Bar if it contin-
ues to bury its head in the ground.
 
That senior white male colleagues in October 2015 saw noth-
ing wrong with an all-white and virtually all-male legal team 
in what is arguably the biggest class action claim in the history 
of litigation in South Africa (the Silicosis case) until the issue 
blew up in the media is evidence of the white Bar’s lukewarm 
attitude towards meaningful Transformation of the Bar. After 
this they have absolutely no right to preach Transformation to 
me. They must shut up and stop pretending. That way maybe, 
just maybe, they might earn black members’ respect for at least 
being forthright in their disdain for Transformation. A
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