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The Magna Carta’s repeal: 
A cock and papal bull story
        Verlaine de Wit, Johannesburg Bar 

This year marks the Magna Carta’s eight hundredth anniver-
sary. That has been celebrated around the world. Some of 

those celebrations were reported on in 2015 August Advocate 9. 
It was mentioned that at one, the Prime Minister of the United 
Kingdom, David Cameron, said that ‘we all hold dear the princi-
ples first set out in it and should continue to do so even more.’ The 
principles he was speechifying about are the rule of law, due 
process and basic civil liberties – these were first made law in 
the Magna Carta. 

The Prime Minister is right. We do hold dear, usually with-
out thinking about them, the principles in the Magna Carta. 
That is because it is certainly better to live in a society with a 
legal system underpinned by those principles than not. How-
ever, when it comes to the Magna Carta, I think it is better to 
contemplate its fate after it was made law than to celebrate its 
enactment. That is because we, who take those principles for 

granted, can learn a useful lesson from that bit of shabby his-
tory. Before I explain that lesson, I will first tell the story of how 
the Magna Carta came to be law and what happened to it.1

On 6 April 1199, King John of England, the baddy in Robin 
Hood stories, ascended the throne. Before becoming king, he 
had earned himself a terrible reputation. When his older broth-
er, King Richard the Lionhearted, was taken captive by the Aus-
trians while returning from crusading against Saladin, he had 
plotted unsuccessfully to steal the crown with the help of King 
Phillip of France. He had raped several noblemen’s wives and 
daughters. He had executed quite a few of his enemies, usually 
by starving them; on one occasion he starved 22 knights. And, 
on a pettier note, he was a kleptomaniac with a fondness for 
other people’s jewels. Once he became No.1, he worsened his 
reputation further by being a weak ruler. When he came into 
power, England included large parts of what is now Northern 

John, King of England
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France. However, within five years, all those lands had been lost 
through the King’s inaction against their invader, his former 
co-plotter King Phillip. Unfortunately for the King, this earned 
him a nickname to make any man feel self-conscious: Soft 
Sword.

Although King John was inept, the realm was fairly well 
administrated and stable. That was largely because the church 
in England was very well organised, present everywhere, ably 
supported by the nobles and collected lots of taxes. From the 
time of the late Roman Empire until 1517, when Martin Luther 
started the Reformation by which Protestantism was created, in 
Western Europe there was only one religion, Christianity, and 
one strain of it, Catholicism. The head of the Catholic Church 
was the Pope. The Pope at the time was Innocentius III. He had 
gained fame all over Europe even before he came into the papa-
cy by writing a treatise en-
titled “On the Misery of the 
Human Condition”. It starts 
off with a jolly introductory 
paragraph which reads “For 
sure man was formed out of the 
earth, conceived of guilt, born 
in punishment. What he does is 
depraved and illicit, is shame-
ful and improper, vain and 
unprofitable.  He will become 
fuel for the eternal fires, food for 
worms, a mass of rottenness.” It 
gets only jollier from there. 
Whatever the Pope’s private 
thoughts, in England the 
tithes kept rolling in. The 
loot was split between the 
Crown and the Vatican. So, 
as part of the Holy Sea, Eng-
land carried on and was a 
reasonably green and pleas-
ant land. 

True to form, the King 
messed up this mutually 
beneficial relationship. In 
1205, the Archbishop of Can-
terbury died. Pope Innocen-
tius III then proposed one 
candidate, Stephen Langton, 
to be appointed to the arch-
bishopric while the King wanted his staunch supporter, John 
de Gray, for the job. This led to a bitter disagreement between 
the King and God’s representative on earth, perhaps because 
Langton gleaned from the Bible that kings were inherently 
oppressive rulers and God did not mean for them to rule the 
world in absolute terms but they should be obeyed only as long 
as they respected the law.  The King forced the chapter of Can-
terbury to appoint De Gray, although they did not want to do 
so without approval from headquarters in Rome. The Pope was 
nonplussed and consecrated Langton as the new archbishop 
anyway. The King declared anyone who recognised Langton as 
archbishop a public enemy, but this fell on deaf ears. (Langton’s 
appointment turned out to be warranted, since he was a prolific 
scholar and went on to arrange the Bible’s chapters into the 

standard sequence used today still.) Langton’s appointment led 
to complaints from the King that the Pope was undermining his 
power. To cut a long story short, the King started to withhold 
tax (to the tune of about £70 000 a year, which was around 10% 
of the Church’s annual take) from the Vatican, and the Pope 
became very upset. In 1208, the Church interdicted all its priests 
in England from performing important ceremonies such as 
masses, baptisms and marriages, much to the ordinary person’s 
chagrin. The interdict had no effect on the King and he ignored 
it. Eventually in 1209, the Pope decided he had had enough and 
the King was excommunicated. That meant that the King was 
not allowed to attend Church nor to receive sacraments. Receiv-
ing sacraments was how, according to the Church’s theology, 
Christ’s Grace entered a worshipper’s soul.

King John’s excommu-
nication did not last 

long. At the time, the French 
were growing in might. This 
worried the King.  So he 
decided to patch things up 
with the Pope in the hope of 
being able to call on his help 
should it be needed. The 
Pontifex Maximus was the 
one he turned to since, de-
spite the previous unpleas-
antness between them, he 
was the top dog in Europe. 
Almost all the European 
kings considered themselves 
his subject in some way or 
another to legitimise their 
reigns and he was involved 
in just about every country’s 
politics. The Pope was also 
involved in just about every 
war, as well as the occasional 
crusade to rid the Levant of 
Islam! To get past the excom-
munication complication, in 
1213 the King proposed to 
the Pope to become his vas-
sal, surrender ecclesiastical 
control over England to the 
Church, accept Langton as 

archbishop and repay all the taxes which were previously with-
held. In return, the King asked for absolution from his excom-
munication, that the interdict be lifted and for a yearly payment 
of £1 000. Did the Church accept this absolute bargain? Well, of 
course it did. (By the end of the King’s life, about a third of the 
taxes were repaid).

After all his humiliations, in 1214 King John decided to make 
up for them with a serious effort to conquer the lands in North-
ern France which he had lost to the French, after a few previous 
half-hearted attempts. To do so he required a large army with 
professional soldiers. To form one, he simply levied tax in the 
form of knights from his Barons. A baron was the lowest type 
of nobleman in England, the most common type, and usually 
owned enormous lands with large (tax producing) populations. 

Pope Innocentius III
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At the time, he was the feudal lord over all the persons on his 
lands. Barons owned most of the land in England and most of 
the population lived under their direct control. In turn, the king 
was feudal lord over all noblemen. The reason why the king 
had this authority was that he ruled under the principle of vis et 
voluntas. This principle provided that the king was not subject 
to the law and could do as he wished and take what he wanted, 
even by force. Despite the general belief that kings were di-
vinely appointed, there was no clear legal basis for it. But since 
there was no legal precedent for what to do if the king refused 
to abide by the law and rather did whatever he wanted to do, 
it went unchecked and was accepted as law. While that was an 
obviously illogical rationalisation and 
already questioned by some in those 
times, the King suffered no such anxie-
ties. His executive decisions were often 
made on a whim and were arbitrary, 
especially when it came to taxes and 
fines for crimes. Needless to say, he was 
not generally popular with anyone who 

had money.

The Barons were not keen on King 
John’s plans for conquest. That was 

because during war the king was wont 
not only to levy huge taxes to fill his 
war chest with them, but also to levy 
scutage. Scutage was a specific tax under 
which the Barons were supposed to 
supply knights to the king for military 
service. In return, the knights were 
supposed to receive land from the king.  
However, he provided them with land 
by simply ordering the Barons, over 
whom he was feudal lord after all, to 
give them the land. As one can imagine, 
the Barons hated scutage. Knights were 
extremely expensive to train and equip 
and, in the days before security guards, 
essential to keeping the peace in the 
Barons’ lands. And what if the knights 
died in battle? There was no tax break 
provision in law for that. Sorry, time to 
find new knights, my Lord. Anyway, 
since the campaign was going to take 
place abroad and against a very strong 
military might, the Barons surmised 
the King was going to demand a lot of 
scutage.

Given King John’s lack of previous military glories, no-one 
was very optimistic about his upcoming campaign, least of all 
the Barons. From previous experience, they knew it was going 
to cost them a fortune and probably quite a few knights. Since 
most of them had no personal interests in Northern France, 
they became insubordinate. Many of them refused to go along 
and the King turned to mercenary knights to fill the gaps they 
left. The campaign began well. The English, with their local 
allies, split into two armies to “divide and conquer” the French. 
The King and his men came at them from the south and gained 
the early advantage. However, they were deserted by his local 

allies when a clash loomed with the French Prince Louis, who 
later became King of France. They then retreated rather than 
face Louis. Later, the French King, still Phillip, defeated the 
other English army approaching from the north. The sides then 
negotiated a peace.

King John’s defeat in France was the last straw for the Bar-
ons. Their previous insubordination quickly snowballed into 
a full-blown rebellion when it emerged that, not only was the 
King already hiring more dogs of war in France for another war, 
but he was also planning on doubling up on his losses and be-
coming a crusader. They organised themselves into the “Army 
of God”. The King no longer needed to go to France or the Holy 

Lands to wage war. Rather, war was com-
ing his way! By 1215, the brazen Barons 
had taken London! Civil war threatened! 
With too few men at hand to suppress the 
Barons quickly and with scutage out of 
the question, the King had to make an-
other plan.

King John’s first suggestion to the 
Barons was that the Pope should arbitrate 
their dispute. Needless to say, the Bar-
ons flat-out refused this suggestion and 
made the King promise not to involve 
his friend in the matter. The poor King 
then called on the Archbishop, Langton, 
to organise peace talks between himself 
and the Barons, hoping he would bring 
some tranquility to the “Army of God”. 
Langton was the ideal person to facilitate 
such dialogue. On the one hand, he and 
his monks shared many ideas with the 
Barons in respect of church and govern-
ment rights and, on the other hand, they 
had a stake in the establishment. Under 
Langton, the parties started to negotiate a 
peace and the King’s war plans were not 
mentioned again.

 The result of the talks was a charter 
called the Magna Carta. On 15 July 1215, 
it was made law by the King at Run-
nymede near Windsor Castle; London 
being off-limits to him. Its real purpose, 
from the King’s point of view, was to cool 
the Barons down and ensure peace. Thus, 
it mostly contained clauses designed for 
resolving the wide variety of day-to-day 
issues that the Barons had with the King 

and so to ensure peace. Thus many of the clauses in the famous 
Magna Carta are very unexciting. Along with crucial clauses 
dealing with taxes, legal proceedings and government offi-
cials’ jurisdictions, some are mundane, such as clause 33 which 
provides that “All fish-weirs [traps] shall be removed from the 
Thames, the Medway, and throughout the whole of England, 
except on the sea coast”; some are personal and don’t really 
belong in legislation, such as clause 50 which provides that “We 
will remove completely from their offices the kinsmen of Ger-
ard de Athée [the King’s mercenary captain], and in future they 
shall hold no offices in England. The people in question are 
Engelard de Cigogné, Peter, Guy, and Andrew de Chanceaux, 

Archbishop Langton
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Guy de Cigogné, Geoffrey de Martigny and his brothers, Philip 
Marc and his brothers, with Geoffrey his nephew, and all their 
followers”; some are even politically incorrect, such as clause 
54 which provides that “No one shall be arrested or imprisoned 
on the appeal of a woman for the death of any person except 
her husband”; and some are just really practical, such as clause 
45 which provides that “We will appoint as justices, constables, 
sheriffs, or other officials, only men that know the law of the 
realm and are minded to keep it well.” But, next to those now-
forgotten provisions were some truly revolutionary legal prin-
ciples never seen before. Those principles are set out in clause 
39, a cornucopia of now-fundamental rights which provides 
that “No free man shall be seized or imprisoned, or stripped of 
his rights or possessions, or outlawed or exiled, or deprived of 
his standing in any other way, nor will we proceed with force 
against him, or send others to do so, except by the lawful judg-
ment of his equals or by the law of the land.” This single sen-
tence established and secured for the first time the rule of law, 
due process and basic civil liberties. What makes the Magna 
Carta truly astonishing is that although it contains principles 
which are a given in modern society, it was made law during 
the Middle Ages, a time when people still kept their livestock 
in their houses and women who owned cats were often burned 
alive for supposedly being witches!

While the Magna Carta is now considered one of the great-
est legal achievements ever,2 it was a failure as a peace accord. 
For the King, the most important provision in the Magna Carta 
was that the Barons would immediately disarm and by 15 Au-
gust 1215 surrender London.  The Barons made it clear from 
the start that they did not intend to do so. That was so since it 
also provided that any further disputes between them and the 
King would be decided by a council of twenty-five Barons and 
they suspected that the King would never abide by the coun-
cil’s decisions. Of course, King John repaid the favor by not 
complying with his obligations under it. This stalemate left the 
King regretting that he had ever enacted it. He was no closer to 
saving London and peace than before but nevertheless stuck 
with a law which severely handicapped his vis et voluntas ways. 
To get rid of the pesky Magna Carta, he called upon the Pope 
for help, despite having actually promised the Barons he would 
not involve him in their dispute. That request must have been 
like catnip to the scheming Innocentius III. After quickly excom-

municating the Barons, he offered to the King to nullify the 
Magna Carta! In return, England was to fight in whatever war 
(and crusade) the Pope suggested it should. Langton, probably 
much to the King’s surprise, refused to publish in England the 
Pope’s notice excommunicating the Barons and was banned by 
the Church from performing his ecclesiastical duties. The ban 
was lifted by the Pope on condition that Langton leave England 
until peace was restored to the realm.

With his by now well established mastery of the art of the 
deal, King John accepted the Pope’s offer. On 24 August 

1215, the Pope issued a papal bull3 in which he declared the 
Magna Carta void! In it, he explained that the poor King had 
been “forced” to acquiesce to making the Magna Carta law by 
“such violence and fear as might affect the most courageous of men”. 
He described England’s perhaps greatest contribution to the 
law as “illegal, unjust, harmful to royal rights and shameful to the 
English people”. (I wonder if today anyone would have guessed 
that those words were once used to describe the Magna Carta.) 
And like any person predicting the future for all to see, the 
Pope got it wrong by ending with “it is null, and void of all valid-
ity forever”. When the belligerent Barons heard about this, the 

First Barons’ War started.
King John had, too bad for the Barons, expected that a war 

with them was on the cards. By this time he had built up a large 
stockpile of cash (some of it given to him by his friend, Innocen-
tius III) and a large number of nasty mercenaries in his army. 
Things started well for him and he isolated the Barons in Lon-
don from their brothers-in-arms in the north of England. Not to 
be outdone, the Barons invited, while probably sniggering up 
their sleeves while doing it, Prince Louis of France to lead them. 
The Prince had a claim to the English throne through marriage 
and decided to try his luck against les rosbifs. It is speculated 
that he was probably funded by his father, the King’s old friend 

King Phillip. 
King John got wind of the Prince’s plans and assembled a 

navy to prevent him from landing in England. But the Prince’s 
navy was blown off-course and right past the King’s while sail-
ing to England. He landed unharassed at Kent. With likely no-
one caring in these times of war, the Pope excommunicated the 
Prince for doing so. A little later, on 16 July 1216, Innocentius III 
died and everyone could relax about excommunication. Before 

King John signing the  
Magna Carta in the  
presence of the Barons  
and Archbishop Langton – 
was he being forced to do so?
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a decisive battle could be held between the two sides, and after 
much marching, during which it is speculated that the crown 
jewels were lost in an estuary, the King contracted dysentery. 
On 18 October 1216, he died. With London still off-limits, his 
body was taken by his mercenaries to Worcester and buried in 
the Cathedral there. 

On 19 October 1216, King John was succeeded by his 9-year-
old son, Henry III. The new King, faced with the Prince 

and the Barons, did the sensible thing: he reenacted the Magna 
Carta and undertook to abide by it. He did so and, after a few 
victories against the Prince, soon most of the Barons’ patriotic 
feelings returned and they changed their allegiance to him. 
After a number of heavy losses, the Prince sued for peace and 
renounced his claim to the English throne in the Treaty of 
Lambeth after receiving a nice cash settlement. (The new Pope, 
Honorius II, did not let this golden opportunity go by and de-
clared the youngster King not just his vassal but also his ward; 
a move Innocentius III would surely have been impressed by.)

After King Henry III reenacted the Magna Carta, it was 
never again entirely removed from English law. Most of its 
provisions were designed to address immediate concerns be-
tween King John and the Barons. Once England calmed down, 
those provisions were eventually repealed or amended. Only 
three of its provisions still form part of English law: clause 39, 
which all the fuss is about; clause 1, which enshrines the free-
dom of the “English Church4”; and clause 13, which guarantees 
the City of London’s privileges.5 Today, the basic principles in 
clause 39 are part of almost all Western countries’ legal systems. 
Together with the separation of powers government structure 
which Baron de Montesquieu distilled, these principles are the 
foundation for democracy as we know it. (Where would we be 
without Barons?) 

Now that I have set out the men behaving badly part, I will 
explain the useful lesson we can learn from it. I do so since, as 
the cliché goes, if we don’t learn from history, we are doomed 
to repeat it.

The most important thing, I think, that ye old history of the 
Magna Carta shows us is that the executive cannot be trusted 
always to respect and promote our Constitutional rights and 
democratic principles.  King John did not flinch from dump-
ing the Magna Carta, with similar inalienable rights, when it 
became clear that he was not going to get anything from it. That 
demonstrates that the executive does have its own interests and 
where our even most basic rights and principles threaten those 
interests, the executive might well choose to act in a way which 
furthers those interests rather at the expense of our rights. Given 
that this does actually happen, as we have seen, and will always 
be a possibility, we should be ever vigilant over the executive.

Now, I realise this sounds melodramatic. The Pope can’t 
today somehow do away with any part of our law as his pred-
ecessor did in King John’s day, right? Yes, that is so. But our 
executive controls the party which has a majority in parliament. 
It can thus, if it really felt the need, machinate a change to any 
part of our law, even the Constitution. This does not mean that 
it will anytime soon. After all, it took the threat of civil war be-
fore King John arranged for the Magna Carta to be annulled. 
One would expect something similarly drastic has to happen 
before our executive does anything as radical. 

So, even though we should thus not be too worried that our ex-
ecutive will attempt something similar to annulling the Magna 
Carta anytime soon, what we should remember is that it will 
always have its own agenda, just as King John had. The inher-
ent threat in that is that it might try to further those interests 
one at a time by whittling away slowly at our Constitutional 
rights and democratic principles. One might see a statute with 
a single oppressive section here, limiting a regulator’s powers a 
bit there and ignoring a couple of duties along the way. Before 
long, our Constitutional rights and democratic principles might 
not be what they used to be…

It is most important, I think, that we lawyers should take 
heed of all of this. That is because lay people, who benefit as 
much as we do from living in a society with our Constitutional 
rights and democratic principles, do not have the technical 
knowledge to understand the effect of the executive’s actions 
on the law. It is we who can understand this and take a stand 
against such actions. No one else can. And if no one else does, 
everyone will be worse-off. That obliges us to remain suspicious 
of and keep a watchful eye on the King Johns out there.

This is then what I think we should take away from the 
history of the Magna Carta. As much as we hold dear its princi-
ples, we must also remember its fate and make sure something 
similar does not happen in our time.

But let’s not end on such a gloomy tone – this isn’t sup-
posed to be a sequel to On the Misery of the Human Condition. 
There must still be something to celebrate, with a drink, about 
the Magna Carta? What about all the persons who for the last 
eight hundred years have championed its provisions, kept 
them in the minds of lawmakers and in that way caused its glo-
rious principles to make it into our society at the tip of Africa? 
Whoever they were, let’s have a drink to them – they did us a 
real favour. A

 Endnotes
1 My sources for these facts are the entries on King John, Innocentius III, Stephen 

Langton and the Magna Carta at www.wikipedia.org; the information on the 
Magna Carta at www.bl.uk, an article entitled “King John: the most evil mon-
arch in Britain’s history” by Marc Morris at www.telegaph.co.uk; the entry on 
King John at www.tvtropes.org and English translation of the Magna Carta at  
http://www.bl.uk/magna-carta/articles/magna-carta-english-translation.

2 Lord Denning  said that it is “the greatest constitutional document of all times – 
the foundation of the freedom of the individual against the arbitrary authority of 
the despot.”

3 The British Library records its official title as ‘Bulla Innocentii Papae III. pro rege 
Johanne, contra barones’.   The Barons did probably not read much further than 
the last two words of this title.

4 Which most provides that “[t]he English Church shall be free, and shall have 
its rights undiminished, and its liberties unimpaired. That we wish this so to be 
observed, appears from the fact that of our own free will, before the outbreak 
of the present dispute between us and our barons, we granted and confirmed 
by charter the freedom of the Church’s elections - a right reckoned to be of the 
greatest necessity and importance to it - and caused this to be confirmed by Pope 
Innocent III. This freedom we shall observe ourselves, and desire to be observed 
in good faith by our heirs in perpetuity.”

5 Which provides that: “The city of London shall enjoy all its ancient liberties and 
free customs, both by land and by water. We also will and grant that all other 
cities, boroughs, towns, and ports shall enjoy all their liberties and free customs.”


