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This is an edited version of an address Dr Brügmann made to 
the Southern Africa Development Community Lawyers’ Associ-
ation (SADCLA) Annual Conference & General Meeting, held 
in Dar es Salaam, Tanzania, in August this year. The theme of 
the conference session was: National, regional and internation-
al perspectives on the role of the legal profession in promoting 
the rule of law and sustaining constitutional democracies.

Balancing the regulatory and 
representative (trade union) 
roles of bar associations and 
law societies
 Cord Brügmann, 
 Chief Executive Officer of the German Bar Association

The German Bar Association (Deutscher Anwaltverein ) is the 
representative body of the German lawyers. With more 

than 66 000 members we represent about 160 000 members of 
the bar. 

Four years ago, Nobel Peace Prize laureate Mohamed ElBa-
radei said at the International Bar Association annual confer-
ence in Dubai: ‘There is a country that puts the dignity of the 
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human being in the centre of its legal system – Germany with 
its post-war constitution, called the Grundgesetz.’ For someone 
from a country that less than a lifetime ago brought much mis-
fortune to Europe and the world, it was good to hear that our 
post-WW II constitution and our system of enforcement of our 
constitutional rights are regarded as something positive.

Indeed the centre of our legal system is the dignity of the 
individual person. Our Bundesverfassungsgericht, the Federal 
Constitutional Court, has issued many rulings concretising this 
for various circumstances.

Part of our understanding of the rule of law, embedded in the 
idea of the dignity of the individual, is the individual’s right to 
be heard1. Our constitution grants everyone in Germany the 
right to a fair hearing if she believes that her rights are violated. 
This individual right to be heard is our key to the broader idea 
of access to justice. As I mentioned, it even is a constitutional 
right. So it is secured by written law.

Written law remains empty, though, if there are not inde-
pendent lawyers who can support individuals to enforce their 
rights: Lawyers independent of the government, lawyers who 
have the right or – better – the duty to keep professional secrecy 
and who are committed to serving only their client.

According to our understanding the individual’s right to be 
heard does not stand alone. It is associated with a guarantee by 
law to have an independent legal profession. And just as each 
lawyer needs independence on an individual level, the same is 
true for the legal profession as a whole.
Now how can you organise, how can you govern a legal profes-
sion? We believe that independence from government is key. As 

in many jurisdictions the German legal profession struggled for 
independence. In Germany that took place in the 1870s.

The German legal profession, through support of local vol-
untary bar associations and the newly-founded German Bar 
Association, gained independence by organising bodies of self-
regulation. Self-regulation followed centuries of regulation by 
the government, which often was abused to control lawyers to 
be mere civil servants obliged not to their client, but to the ruler.

Almost 150 years later we still believe that self-regulation is 
the best model to govern the legal profession. Self-regulation 
actually is a precondition for an independent legal profession. 
Self-regulation, as the former president of the Council of Law 
Societies and Bars of Europe (CCBE) and the German Bar As-
sociation’s only honourary member, Hans-Jürgen Hellwig, has 
said, is the collective manifestation of the profession’s independ-
ence.2 

According to the German understanding of administrative 
law self-regulation is indirect public administration3. As such it 
has to follow the law strictly, like primary, or direct, public ad-
ministration. Yesterday’s most interesting sessions have laid out 
solid grounds for my presentation, because what was said about 
the rules that apply to government actions also applies to self-
regulatory bodies. That’s why our legal framework in which the 
self-regulatory bodies can work in Germany is set as federal law, 
as acts of parliament.

Public administration’s actions always have to be aimed at 
the public interest. So the criterion for the regulator’s decisions 
and actions always has to be public interest. Self-regulation has 
three main tasks:
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• Firstly, to set professional rules 
within the framework of the afore-
mentioned parliamentary law. Those 
rules must maintain the core values 
(independence, no conflict of inter-
est, professional secrecy);

• Secondly, to establish a system of 
complaints handling and disciplinary 
proceedings, again in accordance 
with the well-established system of 
the judiciary;

• And thirdly, to ensure a system of 
administrating the profession. By 
this I mean providing for a registry 
of lawyers, a system of admission to 
the profession, of making sure that 
continuing legal education (CLE) 
requirements are met and so on.

Again, when doing all this, the self-
regulatory body has to aim at the public 
interest, not at the interest of the profes-
sion. When you see this list of duties 
self-regulatory bodies have, you might 
have noticed that I did not mention a 
representative role of self-regulators. We 
actually think that regulators cannot – or 
rather, should not – at the same time be 
THE representative body of the profes-
sion.

Why? Because – like an individual 
lawyer – the self-regulatory body should 
not give the impression it is in a conflict 
of interests.

I have a hard time imagining that it is 
possible to clearly follow public interest 
and at the same time pursue the interest 
of the members of the profession? Even 
if this were possible, a self-regulatory 
body should avoid the impression that 
there is any chance of getting into a 
conflict of interest.

Numerous examples in Europe and 
North America support this point I am 
trying to make. Let us look at some of 
them:

Example #1 – England and 
Wales: 
About ten years ago the Law Society 
of England and Wales was “castrated” 
by an act of parliament; the Solicitors’ 
Regulation Authority and the Legal 
Services Board were established. These 
are government agencies regulating 
the profession. So today there is no 
real self-regulation in England and 
Wales any more. Why? One of the main 
reasons that is relevant here is that the 
Law Society obviously did not manage 

to entertain a satisfactory complaints 
system nor a good disciplinary system. 
The Law Society at least gave the 
impression that it disregarded the 
regulatory (complaints system) role for 
the benefit of not being too harsh to its 
members.

Furthermore, the Government ob-
viously did not trust the profession to 
conduct rule-making professionally. Also 
– representation and regulation were not 
separated clearly, according to the 2004 
Clementi Report “Review of the Regula-
tory Framework for Legal Services in 
England and Wales”.

Example #2 – Denmark: 
Eight years ago, the Danish parliament 
passed legislation to strengthen the 
compulsory Danish Bar and Law Soci-
ety. At the same time it made clear that 
the Danish Bar and Law Society must 
not pursue the political and commercial 
interests of the profession. So the As-
sociation of Danish Law Firms was es-
tablished, with voluntary membership. 
The role of that new organisation is to 
safeguard the interests of the profes-
sion. Thus, two complementary lawyers’ 
organisations now exist in Denmark, as 
has been the tradition in Canada and 
Germany. I should add that in Germany 
the self-regulatory body is relatively 
safe only because some 30 years ago, in 
1987, our Federal Constitutional Court 
declared our professional rules null and 
void, and forced the legislator and the 
profession to create new, better rules 
that must remain within the framework 
of the law.

Example #3 – the 
Netherlands: 
In the Netherlands, the Government in-
troduced legislation giving the public as 
well as clients’ representatives a greater 
role in governing the profession. This is 
only one example for more and more lay 
involvement in self-regulatory bodies all 
over Europe.

Example #4 – Southern 
Europe: 
In Italy, Greece and France the respec-
tive governments de-proclaimed good 
parts of the law the self-regulatory bod-
ies had set for their professions, because 
this law was deemed to be discriminato-
ry against young lawyers, or too restric-
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tive towards the rights of their members, or too restrictive for 
new business forms that might be in the interests of clients.

I could continue with more examples. But let me continue as 
follows: Because we believe in self-regulation, we want to main-
tain it. And we think one can best maintain it if
• firstly, it is agreed upon that self-regulation is crucial for the 

independence of the legal profession and suited best for 
achieving results that are in the public interest,

• secondly, the self-regulation bodies exercise self-restraint 
and

• thirdly, there are strong bodies besides the regulator that 
can do what all members of the profession need: represent 
the profession.

Let me explain: The first point I have talked about above. His-
tory has proven that the level of self- regulation of the legal 
profession is an indicator for the state of democracy and the 
rule of law.

Let me get to self-restraint. Self-restraint by regulators has 
two aspects. On the one hand it means: Stay within your scope 
of statutory duties. I know that here there are a number of dif-
ferent legal systems and traditions present. But can’t we all 
agree that it might be shady if, for example, you as a regulator 
have the statutory duty to provide for a system that grants ac-
cess to law even besides legal aid, and if at the same time you 
conduct a campaign to raise lawyers’ fees?

Staying within your scope of duties actually is something 
that might not be fun all the time. Compare it to the police: If 
you are the police, you can’t be everybody’s darling. Because 
you have a job to do, and this job is directed towards the public 
interest, a very important goal.

Those of you who heard me last year at the Cape Town meet-
ing of IILACE, the International Institute of Law Association 
Chief Executives, might recall that I spoke about a survey the 
German Bar Association had commissioned. One of the results: 
Whereas 60 % of the members of voluntary (which are more or 
less representative) organisations had good feelings towards 
their association, almost 80 % of the members of compulsory 
organisations had no positive feelings towards their mandatory 
organisation.

This leads to my second point when talking about self-
restraint. Do not do things that you are not entitled to do just 
because you want your members to like you! The good news 
for self-regulatory bodies: You do not have to be liked, because 
your members cannot leave you.

I believe in the end it is very rewarding, if you stay within your 
scope of duties. Especially if there is another organisation that is 
maybe a bit more free to do things the regulator cannot do.

Now let me share with you the specific German situation: In 
Germany we have a ‘dual system’ which I would like to intro-
duce to you. We have regional bars with compulsory member-
ship as self-regulators, and local bar associations with voluntary 
membership to represent the professional and economic inter-
est of the legal profession. On a national level, there is the Ger-
man Federal Bar, the Bundesrechtsanwaltskammer, which acts as 
an umbrella organisation for the regional bars, and my organi-
sation, the German Bar Association, the Deutscher Anwaltverein, 
as the national representative body of the legal profession. If 
you know the situation in North America, you can compare my 
organisation to the American Bar Association or the Canadian 
Bar Association. And you can compare the German Federal Bar 
to the Canadian Federation of Law Societies. I have to say that 
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in reality the system is a bit more com-
plex. But for the sake of making things 
clear I am simplifying.

This system works very well. (Well, 
usually it does …) We support the Ger-
man Federal Bar, even if new regulation 
is not too popular with the legal profes-
sion, and on the other hand we, the 
German Bar Association, fight for the 
interest of the profession even in matters 
in which the German Federal Bar cannot 
do that because of their duty to consider 
public interest. (And of course all leading 
people in the German Federal Bar are 
members of the German Bar Associa-
tion!)

So this system is good, it works well, 
and it is respected by our government, 
by the parliament and in the public.

My last point: What if you have no 
chance to create a dual system, 

because you have a mandatory bar or 
law society and lawyers are unwilling to 
voluntarily join another association? Or 
what if you have a tradition of mainly 
being the representative body although 
you have mandatory membership, 
which as I have learned many law socie-
ties and bar associations in Africa do?

First: Wouldn’t it be an interesting 
idea to try to establish a voluntary asso-
ciation anyway?  

This voluntary organisation could be-
come THE network for active lawyers, 
it could be THE information broker for 
relevant news from the legal profes-
sion, it could support specialisation in a 
world in which life becomes more and 
more diverse. This association could be 
the one to offer high level CLE, and be 
the “trade union” for lawyers when it 
comes to fighting for better framework 
conditions for the profession. And it 
would take away the burden of balanc-
ing between regulatory and representa-
tive roles, because these roles will by and 
large be split between the organisations. 
Maybe SADCLA can become such an 
organisation for all members of the legal 
profession in your region?

Secondly: If this just doesn’t work, 
I would like to invite you to take the 
not so positive European examples as a 
starting point to think about a process of 
change: If your regulatory organisation 
gets governance structures in which it 
is made very clear that regulation and 
representation are separated from each 

other, you should be relatively safe. I 
think it is so important for all of us to 
avoid the impression that self-regulators 
mix the two roles. And – if your organi-
sation is the self-regulator: Our Euro-
pean experience shows that we cannot 
do enough to show that protecting and 
promoting public interest always comes 
first.

So my conclusion is:
• The best balance of regulatory and 

representative roles might be to have 
two organisations.

• If this is not possible, it might be 
good to think about creating govern-
ance structures that strictly separate 
the one from the other to prevent 
the impression you are mixing – and 
thus confusing – the two roles.

And regardless of whether we have two 
organisations, or two branches within 
one organisation, good cooperation in 
the interest of the profession and in the 
public interest is crucial, because we 
should keep in mind: When two elephants 
fight, the grass gets hurt4. (And it is up to 
you to decide if it is lawyers that make 
up the grass or the public …)

If cooperation works, we can use 
another saying which I was told is from 
Tanzania as well: Two ants do not fail to 
pull one grasshopper5. And we all – regula-
tors and representative organisations 
– have many grasshoppers to pull in 
our work to help the profession and the 
public. A

 Endnotes
1 Garantie des rechtlichen Gehörs
2  Hellwig, AnwBl 2013, 677
3  mittelbare Staatsverwaltung
4 http://www.afriprov.org/african-proverb-of-the-

month/27-2001proverbs/172-nov2001.html
5  http://www.afriprov.org/african-proverb-of-the-

month/22-2007proverbs/233-january2007.html


